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TIEKEN REPORT 





INTRODUCTION 


Late in February 1958, the subcommittee received the first of several 
complaints about the conduct in office of Mr. Robert Tieken, United 
States Attorney for the Northern District of Illinois. This complaint 
contained information which raised the question whether or not Mr. 
Tieken was guilty of a serious conflict of interest and used the powers 
of his office for personal gain. Thus, the complaint charged, among 
other things, that Mr. Tieken, without apparent official justification, 
had issued Federal grand-jury subpenas for four State of Illinois road- 
building officials at a critical time in the negotiations for settlement of 
land-condemnation cases brought against him personally by Illinois 
roadbuilding authorities. It was alleged that, after issuance of these 
subpenas, these land-condemnation cases were settled for about 
$10,000 more than the State representatives had previously been 
willing to offer. After this settlement, it was charged, Mr. Tieken 
withdrew the subpenas and did not undertake the grand-jury investi- 
gation that was to be started by the appearance of these four State 
officials. Apart from this, the complaint alleged that Mr. Tieken had 
publicized the names of over 100 attorneys called before a Federal 
grand jury investigating tax evasion even before some of the witnesses 
were subpenaed. 

In view of the responsibility of the Committee on the Judiciary to 
consider matters relating to possible impeachment of Federal officers, 
and because of its duty to consider the need for legislation with 
respect to the conflict-of-interest statutes (as set forth in title 18 of 
the United States Code) and with respect to the Attorney General’s 
duties and responsibilities over United States attorneys (as set forth 
in title 28 of the United States Code), a preliminary investigation of 
these charges was ordered. On the basis of information secured in the 
course of this preliminary investigation, it was unanimously decided 
by the subcommittee to invite Mr. Tieken to appear in executive 
session to give his explanation of these allegations. When it was 
learned contemporaneously that Mr. Tieken was in the city of Wash- 
ington on Department of Justice business, he was requested on March 
19, 1958, to appear in executive session before the subcommittee on 
the next afternoon. No information concerning the investigation or 
Mr. Tieken’s testimony was made public until Mr. Tieken himself 
made such a disclosure to the press on March 26. 

Mr. Tieken testified in executive session on the afternoon of March 
20. During this session, the major charges against him were explored 
at length. Mr. Tieken’s attempts to explain the activities in question 
were, in the judgment of the subcommittee, inadequate, evasive, and 
self-contradictory. For that reason, the subcommittee, at the close 


1 Hearings before Antitrust Subcommittee, House Committee on the Judiciary, Conduct in Office of 
Robert Tieken, serial No. 17, 85th Cong., 2d sess. -» Pp. 2, 525, 526 (cited hereafter as “‘hearings’’). 
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of his testimony, unanimously directed that a thorough investigation 
of Mr. Tieken’s conduct in office be undertaken. 

Upon the completion of this investigation and after careful and 
extensive consideration of its results, the subcommittee unanimously 
recommended that the Attorney General take action under section 
504 of title 28 of the United States Code to have Mr. Tieken relieved 
of his office. At the same time, the subcommittee recommended that 
the Attorney General take appropriate steps to improve the Depart- 
ment’s liaison with, and supervision of, all offices of United States 
Attorneys. The Attor ney General was apprised of these recommenda- 
tions on April 21, 1958. When no reply was forthcoming from the 
Attorney General by May 28, the subcommittee, once more without 
dissent, agreed to hold public hearings on Mr. Tieken’s conduct in 
office and to invite all persons concerned to testify under oath. 

Public hearings were held for 8 days on June 11, 12, 13, 16, 17, 18, 

and 23, 1958, during which testimony was taken from 13 wit- 
nesses, including Mr. Tieken and Mr. Malcolm Anderson, the Assist- 
ant Attorney General in charge of the Criminal Division of the De- 
partment of Justice, who had been assigned full responsibility for a 
departmental investigation of Mr. Tieken’s conduct. 

This report contains factual findings, analyses of Mr. Tieken’s ex- 
planations, conclusions, and recommendations of the subcommittee 
with respect to Mr. Tieken’s conduct in office. The areas of inquiry 
considered by the subcommittee, as announced at the public hearings, 
are as follows: 

Circumstances surrounding Mr. Tieken’s issuance of sub- 
penas for four State officials connected with Illinois roadbuilding 
at a time when he and his attorney were seeking to obtain a 
favorable settlement of land-condemnation suits brought against 
him, personally, by State of Illinois roadbuilding agencies. 

2. Publicizing by Mr. Tieken of matters pending before 
Federal grand juries. 

3. Adherence by Mr. Tieken to rules and directives of the 
Department of Justice governing operations of the offices of 
United States Attorneys. 

This report considers each of these charges. The undisputed facts are 
first set forth, together with necessary factual inference es. Then the 


facts and testimony are analyzed, and the subcommittee’s conclusions 
therefrom are explained. 


CONDEMNATION CASES 
FactuaL BacKGROUND 


Toll-road origin.—Pursuant to the Illinois Toll Highway Act of 
1953,” The Illinois State Toll Highway Commission (hereinafter re- 
ferred to as the commission) was created as a State instrumentality 
and administrative agency. This 5-member commission is made up 
of the Governor and the director of the department of public works 
and buildings as ex officio members and 3 regular members appointed 
by the Governor.’ 


2 Tilinois Revised Statutes 1953, ch. 121, sec. 314a (2)-314a (54). 


8 The director of public works and buildings is appointed by the Governor, is a member of his cabinet, 
and serves at the Governor’s pleasure. Hearings, pp. 235-237, 
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In December of 1954, the decision was made by this commission, 
upon the basis of two independent engineering surveys, to build a 
Tristate Tollway extending from the Indiana border south of the city 
of Chicago, westward and northward around Chicago, and thence 
northward through Lake County to the Wisconsin border. To 
finance this construction program, the commission marketed a 3%- 
percent, $415 million bond issue in October 1955, supplemented by a 
4%-percent, $64 million bond issue in April 1958.5 These revenue bonds 
are the sole source of capital for the commission. No Federal funds 
are used by the commission, nor is there any other connection between 
the Federal Government and the commission or its tollways.® 

From the outset, it was planned that the 193 miles of Illinois toll- 
way should be completed by December 31, 1958.7. This time schedule 
has thus far been met, the northern portion of the Tristate Tollway, 
extending northward from Eden’s expressway to the Wisconsin 
border having been completed in August 1958.8 This accelerated con- 
struction pace was required because of the high interest costs on the 
bond issues which, in turn, made it essential to begin the collection of 
tolls as soon as possible. Net expenses of the commission have aggre- 
gated as much as $50,000 per day so long as no toll revenues were 
being collected.® 

Toll-road routing.—The engineering studies made late in 1954 as well 
as the prospectus accompanying the original $415 million bond issue 
made in October of 1955, showed plainly that the course of the 
proposed tristate tollway would pass through Lake County east of 
the intersection of Illinois State Highways Nos. 63 (Milwaukee Avenue) 
and 120 (Belvidere Road), alongside the 35.578 acre estate of Robert 
Tieken, known as Starvation Hill which is located 4 miles west 
of Waukegan and 4 miles north of Libertyville." When Mr. Tieken 
learned sometime in 1954 that the proposed toll road would involve 
his property, he made repeated efforts over a period of months, both 
on his own initiative and in concert with other Lake County residents, 
to prevail upon State authorities to reroute the tollway so that it 
would avoid his estate. For example, during the summer of 1956 he 
accompanied a Farm Bureau delegation from Lake County on a visit 
to the chairman of the commission and its chief legal officer and 
urged upon them the desirability of changing the route. However, 
after further consultation with the commission’s engineering staff, it 
was determined that the change proposed by Mr. Tieken was not 
feasible. 

On one occasion Mr. Tieken wrote letters on his official letterhead to 
the chairman of the commission, urging reconsideration.“ In another 
instance Mr. Tieken asked the director of the Illinois State Department 


‘ Report of the committee investigating the toll-highway commission, Illinois House of Representatives 
p. 10 (June 1955); hearings, pp. 200-215. 

5 Hearings, pp. 132, 169. On December 31, 1956, the commission was authorized by its bondholders to 
sell a small section of the north Illinois toll highway to Cook County for use in providing access from the city 
of Chicago to O’ Hare Airport. Under this authority, $37,721,000 of bonds were retired at a cost of $33,419,213. 
The Illinois State Toll Highway Commission Third Annual Report, 1956, p. 22; The Illinois State Toll 
Highway Commission Eighth Quarterly Progress Report, December 31, 1957, p. 36. 

6 Hearings, p. 132. 

? Third annual report, op. cit., p. 5, hearings, pp. 183-184. During the course of planning, the total mileage 
of tollways was reduced to 187. See Eighth Quarterly Progress Report, op. cit., p. 5. 

* Hearings, p. 133. 

* Hearings, p. 134. 

” Report, Illinois State House of Representatives, op. cit., pp. 10-11, 29; hearings, pp. 176, 194. 

11 Henrings, p. 22, and maps opposite p. 23. 

2 Hearings, pp. 135-136. 

13 Td. at 165-167. 





29528—58 
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of Public Works and Buildings, Mr. Edwin A. Rosenstone, to leave his 
office in Springfield and come to Mr. Tieken’s office in Chicago, 
ostensibly to discuss official business. When the conference took 
place, however, Mr. Tieken spent much of the time discussing the 
desirability of diverting the tollway route so that it would avoid his 
property."* 

Inception of condemnation proceedings.—Notwithstanding these 
efforts by Mr. Tieken, the commission refused to change the aline- 
ment of its tristate tollway and in the fall of 1956 began steps to 
acquire the needed land in Lake County, including three contiguous 
parcels of land forming a strip across the northern edge of Mr. Tieken’s 
estate. Thereupon Mr. Tieken engaged as his attorney in the con- 
demnation proceedings, Mr. James C. Leaton, a well-known Chicago 
attorney who was then president of the Chic: ‘ago Crime Commission 
and attorney of record for several other defendants in Lake County 
tollway land-condemnation cases.” 

Thereafter, Mr. Tieken vigorously opposed the efforts of the com- 
mission to acquire the parts of his property needed for the tollway. 
In the fall of 1956 he refused access to his land by the commission’s 
appraisers and surveyors, notwithstanding their statutory right to 
enter. At one point, he informed one commission official that ‘“he 
would shoot anyone coming on his land.” This dispute was finally 
resolved only through the “personal intervention of the chairman of 
the commission, Mr. Austin L. Wyman, a personal friend of Mr. 
Tieken’s.® 

When access to Mr. Tieken’s Starvation Hill property was ulti- 
mately permitted, the commission secured an appraisal of the entire 
tract, and of each of the three parcels sought, by an independent real- 
estate Speen under contract with the commission. The appraiser, 
Mr. Raymond M. Hayes, had been a real-estate appraiser in Illinois 
for 25 years and a member of the American Institute of Real Estate 
Appraisers for 10 years. He is currently president of Illinois chapter 
No. 6 of that institute.” 

In his appraisal, Mr. Hayes placed a value of $12,448 upon all three 
of the desired parcels. This figure included compensation for damage 
to the remaining property caused by the acquisition. Two of these 
parcels, denominated T-12C-85 and T-12C- 85.2," were needed by 
the commission for construction of a ramp that was to form part of 
an interchange connecting the tollway with Belvidere Road (State 
Highway No. 120) and for the relocation of Hanlon Road. This re- 
location was for the purpose of permitting Hanlon Road, a township 
road, to enter Belvidere Road several hundred yards west of its former 
intersection, thus avoiding confluence with the limited access toll- 
way itself. The third parcel, T-12C-85.1, was required by the high- 
way division of the Illinois Department of Public Works and Build- 
ings (hereinafter referred to as the department) for the purpose of 


14 Hearings, p. 69. 

15 Td. at 508. 

16 Hearings, p. 136. 

17 Hearings, p. 166. 

18 Td. at 166-167. 

19 Hearings, p. 359. 

2 The numbering system of parcels to be acquired by the commission follows an established pattern 
(hearings, p. 364): ‘“T’’ is the abbreviation for tristate tollway; ‘‘12C”’ is the number of that particular sec- 
tion of the tristate tollway, each section of which is covered by a separate contract extending from contract 
T-1 near the Indiana border to contract T-13 at the Wisconsin border (see hearings, p. 275, and map op- 
posite); the number ‘‘85”’ signifies a specific parcel in sec. 12C of the tristate tollway for which a fee simple 
is sought; the decimals ‘‘85.1’’ and ‘‘85.2”’ signify parcels for which easements are sought adjacent to the 
fee simple taking. 
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widening and elevating Belvidere Road so that it would cross over 
the tollway in a grade separation.” 

Mr. Hayes’ detailed appraisal of these three parcels, dated Novem- 
ber 26, 1956, was as follows: ” 


Parcel Acreage Value of | Damage to Total 
land taken | remainder | appraisal 


Commission ac see 


PEE ng Dal ««cetiiiienenndeiinaiedilats 1. 168 $2, 114 
II aa! ceo sadanndchdnnnntasnescascsoiewaane 1. 613 1, 290 
Department acquisition: T9906 soe cia 5. 006 4, 005 
4) | epeegee rere: «ie wh emer ee NTRS Be 7. 787 7, 409 








On the basis of this appraisal, a formal offer was made to Mr: 
Tieken on December 6, 1956, in the amount of $12,448, the exact 
figure at which Mr. Hay es had appraised the property.” Mr. Tieken 
rejected this offer whereupon suit was filed in behalf of the commis- 
sion on December 19, 1956. This suit sought condemnation of all 
three parcels, pursuant to an established custom that the commission 
would represent the department in all land-acquisition cases at any 
necessary grade crossings or separations.” 

Toll-road organizational pattern for land acquisition.—Mr. Fred H. 
Geiger, of the Waukegan law firm of Finn & Geiger, was the attorney 
of record for the commission in the Tieken suit. Both firm members 
had been designated special assistant attorneys general for tollway 
land acquisitions in Lake County as well as for all land acquisitions 
in Lake County made necessary by, and made in conjunction with, 
the tollway construction. Thus, Mr. Geiger was empowered to 
represent both the commission and the department initially in any 
litigation for tollway land acquisitions in Lake County and in any 
negotiations for settlement of these cases. 

Mr. Geiger’s immediate superior was Mr. William Wilson, partner 
in the Chicago law firm of Kirkland, Fleming, Green, Martin & Ellis,”® 
designated supervisory attorneys for land acquisitions connected with 
tollway construction for both the commission and the department. 
Mr. Wilson’s duties were primarily supervisory, requiring for the most 
part only the maintenance of liaison between the department or the 
commission on the one hand, and local counsel on the other. He did 
not normally participate in negotiations. 

Mr. Wilson’s superior for commission acquisitions was Mr. George 
W. McGurn, assistant attorney general and chief of the commission’s 
legal department. Mr. Wilson’s superiors for department acquisitions 
were Mr. Edwin A. Rosenstone, director of the department, and Mr. 
Ralph R. Bartelsmeyer, chief engineer in charge of the department’s 
highway division. 

Although local counsel were nominally in charge of all negotiations 
and settlement of land acquisition proceedings, the active negotiations 
were in fact conducted by the local engineers for the commission and 
for the department, respectively. Thus, those directly responsible for 


21 See maps, hearings, opposite p. 23. 

2 Hearings, pp. 359-360, 364-365. 

% Hearings, pp. 134-135. 

* Hearings, p. 135. This case was Illinois State Toll Highway Commission v. Tieken, No. 13988, county 
court of Lake County, Ill. 

25 See organizational chart, opposite page. 

26 Now known as Kirkland, Ellis, Hodson, Chaffetz & Masters. 
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active negotiation and settlement of land acquisition cases in Lake 
County were D. S. Magowan, district engineer in the Elgin, IIl., re- 
gional office of the highway division of the department, and Mr. 
Frank A. Dutton, a consulting engineer for the commission and special 
expediter for acquisitions in Lake County. The Elgin office, in keep- 
ing with the accepted policy of permitting the commission to represent 
the department in routine land acquisitions, informally designated 
Mr. Dutton to represent it, but kept in close touch with him during the 
negotiations. 

Protracted negotiations.—Wide disagreement between Mr. Dutton 
and Messrs. Leaton and Tieken as to the value of the property was 
apparent from the beginning and resulted in protracted negotiations 
to settle the condemnation case. These negotiations were destined 
to continue for about 14 months, punctuated by repeated postpone- 
ments of the trial date and innumerable conferences between Mr. 
Leaton and various officers and employees of both the commission 
and the department. 

Late in 1956 certain changes were made in the dimensions of the 
parcels sought, requiring additional total acreage, and thus neces- 
sitating a new appraisal of Mr. Tieken’s three parcels. This appraisal, 
dated January 18, 1957, also made by Mr. Raymond M. Hayes,” was 
as follows: * 


Parcel Acreage Value of Damage to Total 
land taken remainder appraisal 





Commission acquisition: 





ONE Bie iblncbhst hai tdcwchghbeemonitiies 1. 168 $934.00 }|......-.... La $934. 00 
Than i ct cnnetniniveenesecipia mda aa 4.410 3, 528. 00 $8, 425. 00 11, 953. 00 
Department acquisition: T-12C-85.1__........- 4.707 CR OO Ti cientednnand 6, 265. 60 
Abb ad kati ebtiadegitnnanlncmasdidacs 10. 285 10, 727. 60 8, 425. 00 19, 152. 60 


Mr. Tieken was again unwilling to accept the commission’s appraisal 
for the three parcels. 

During the course of further negotiations Mr. Leaton, sometime in 
late spring or early summer of 1957, indicated to Mr. Dutton that 
although Mr. Tieken was still unwilling to accept the latest appraised 
value for the 3 parcels, he would accept about $25,000 in a nego- 
tiated settlement.” Mr. Dutton then told Mr. Leaton that, in view 
of the importance of Mr. Tieken’s official position, he believed they 
were unwise even to consider a negotiated settlement. He strongly 
advised Mr. Leaton to insist on a jury trial so that the value of land to 
be taken could be set by an impartial body thus avoiding any question 
of improper influence.” Mr. Leaton and Mr. Tieken refused to heed 
this advice. 

At that point, Mr. Dutton suggested to Mr. Leaton that he hire his 
own appraiser so that his bargaining position might be more secure in 
future negotiations or in a trial if that became necessary. At Mr. 
Leaton’s request, Mr. Dutton, who was then an employee of Joseph 
K. Knoerle & Associates, consulting engineers for the commission, 

27 Mr. Hayes was assisted by Mr. Benjamin 8. Piersen. Mr. Piersen informed committee investigators 
that neither his recollection nor his records could amplify the formal appraisal; he stated that while Mr. 
Hayes was in charge of the appraisal, he (Piersen) approved it completely. 

% Hearings, pp. 368-372. 


2° Hearings, p. 341. 
30 Id., at 341-342, 
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ORGANIZATIONAL CHART: LAKE COUNTY, ILLINOIS 
TOLLWAY LAND ACQUISITIONS 


GOVERNOR 











ATTORNEY 
GENERAL 





Highway Division 
Chief Engineer: 
Ralph R. Bortelsmeyer 





Chief Legal Deportment 
Toll Highway Commission 


Assistant Attorney General 
George W. McGurn 










Supervisory Attorney 
Tollway Land Acquisitions 


Williom Wilson 


Elgin Regiono! Office 
Highway Division 


Special Ass't. Atty. Gen. 
Loke County Tollway 
Land Acquisitions 


Fred H. Geiger 


E : 
Toll Highway Commission 


District Engineer: 


D.S. Magowan Fronk A. Dutton 





Notes: Dotted lines signify informal lieison rather than direct authority. 
Underlined sames are those subpoenaed by Mr. Tieken. Tell Highway 
Commission personne] acquire right of way and secessary access 
ramps and easements; Public Works Depertmeat personne] acquire 
land for grade separation ef Stete highways and county roads. 
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and not directly an employee of the commission, informally suggested 
the names of three competent real-estate appraisers. One of these 
was Adam W. Rhamstine, who was highly respected as a well-qualified 
real-estate appraiser in the Chicago area by both commission and 
department personnel. 

On August 15, 1957, Mr. Rhamstine submitted to Mr. Leaton 4 
detailed appraisal of Mr. Tieken’s estate and of the three parcels 
sought by the commission.*' Mr. Rhamstine’s appraisal did not 
contain separate valuations for each of the three parcels, but showed 
rather an appraisal of all three parcels taken together as a unit. He 
assigned a valuation of $23,028 to the land taken, and estimated 
damages to the remaining land of $14,953, thus arriving at a total 
appraisal of $37,981 for the three parcels. He proposed that this 
amount be divided between the commission and the department on a 
55-45 percent basis; i. e., the commission would pay $20,806 and the 
department, $17,176.” This projected allocation of payment was 
based upon the assumption that the damage to the remainder as well 
as the value of land to be taken was evenly “attributable over the three 
parcels in proportion to their comparative acreage. 

After receiving Mr. Khamstine’s appraisal, Mr. Leaton insisted that 
the suit against Mr. Tieken be divided since 1 of the 3 parcels was 
not sought for use of the commission, but for the department. This 
joinder ‘of the department parcel w ith the 2 commission parcels into 
1 suit, although in accordance with a custom that, for simplicity’s 
sake, cuided thousands of tollw ay land acquisitions throughout Ili- 
nois, was technically an error. Consequently, the commission agreed 
to Mr. Leaton’s demand. Parcel T—12C-85.1 was therefore stricken 
from the commission’s case on August 20, 1957, and was made the 
subject of a separate suit by the department, not actually filed until 
December 18, 1957. It should be noted that this severance made the 
Rhamstine appraisal inadmissible in evidence in either of the 2 cases 
since it was based upon an evaluation of the 3 parcels as a whole 
without attributing any value to the separate department parcel. 

Although Messrs. Hayes, Geiger, Dutton, and McGurn were all 
convinced that Mr. Rhamstine’s appraisal was far too high, they 
nevertheless felt obliged, after extended conferences, to give the 
Rhamstine appraisal some deference and consideration in their nego- 
tiations because of Mr. Rhamstine’s reputation as an expert ap- 
praiser.** Accordingly, at a pretrial conference held in September 
1957, in the chambers of the county judge, Hon. Minard E. Hulse, 
Mr. Dutton, representing both the commission and the department, 
offered to pay Mr. Tieken a total of $34,500 for the 3 parcels, 55 percent 
of which ($18,975) was to be paid by the commission and 45 percent 
($15,525), by the department.* 

Although this offer was substantially in excess of the official total 
appraisal ‘of $19,152.60, which included only $12,887 for the two com- 
mission parcels, it was made because of several unusual considerations: 

31 Hearings, pp. 377-391. 

32 Id. at 377, 301, 

33 Hearings, pp. 23-25. This suit was captioned Iinois Department of Public Works and Buildings v 
Tieken, et al., No. 14808, County Court of Lake County, Il. 

#4 Hearings, pp. 137-138, 342, 361 


38 Td. at 342-343. Presumably this offer was made contingent on prior approval by the commission’s 
appraisal review committee. 
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First, it was believed that Mr. Hayes was willing to increase his 
appraisal of the two commission parcels to about $16,500; * second, 
it was thought that the department personnel would be willing to 
agree to pay much more than the Hayes appraisal for the third parcel 
in view of their high regard for Mr. Rhamstine who had valued that 
same parcel at about $17,000; and finally, the construction of the 
tollway in the area of Mr. Tieken’s estate had reached a critical stage 
where substantial cost and time savings would have been effected if 
immediate entry to Mr. Tieken’s property had been secured. Many 
units of expensive and heavy grading equipment were then being used 
on adjacent property. If this equipment could have been transferred 
to Mr. Tieken’s estate in time to complete grading of the runoff ramp 
and relocation of Hanlon Road before the onset of freezing weather, 
substantial savings could have been made.** 

However, this opportunity was lost. Mr. Tieken again rejected 
the commission’s offer, insisting instead that he be paid the full amount 
of Mr. Rhamstine’s appraisal, $37,981. Mr. Dutton and his superiors 
refused to pay this additional amount. 

Repeated trial continuances.—Rejection of this offer marked the 
beginning of further delay in bringing Mr. Tieken’s cases to trial. 
Within a few days, on September 23, 1957, the first of many con- 
tinuances of the trial of the commission’s case was granted. Mr. 
Dutton testified that Judge Hulse was reluctant to try the case be- 
cause of Mt. Tieken’s position and influence.*® The transcript of 
proceedings before the county court on January 8, 1958, when the 
last continuance was granted, demonstrates that Judge Hulse strongly 
urged that another judge be brought in to try the case. Judge Hulse 
has denied, however, that any pressure was exerted upon him by 
Mr. Tieken or that he gave him special consideration.” 

Mr. Geiger, who practices in Judge Hulse’s court, also denied that 
Judge Hulse yielded to improper influence but admitted that there 
were an unusual number of continuances despite vigorous objections 
by commission counsel.*' In one instance, for example, a contmuance 
was granted ex parte, without prior notification to Mr. Geiger, to 
permit Mr. Leaton to attend a party in Washington.” 

Tieken-Leaton pressure on various State officials —Mr. Tieken’s re- 
jection of the $34,500 offer also marked the beginning of an intensive 
campaign by both Mr. Tieken and Mr. Leaton to bring pressure upon 
responsible State officials to secure a more favorable out-of-court 
settlement. Only a short time after the unsuccessful September 
1957 pretrial conference, Mr. Dutton received word from his friends 
in the Elgin regional engineering office of the department that they 
were being severely criticized for not settling the Tieken case and 
that considerable pressure had been exerted upon them from Mr. 
Bartelsmeyer’s office in Springfield to effect a settlement as soon 
as possible. Mr. Dutton then contacted Mr. Leaton, and after 

% Hearings, p. 137. In fact Mr. Hayes never increased his appraisal but a new, increased appraisal was 
obtained from another real-estate appraiser in the area, Mr. E. Sawyer Smith. See infra. p. 10; hearings, 
Pei Ta. at i37. Under commission rules, no settlement could exceed 105 percent of the official appraisal 
without approval of the special committee on land acquisitions (hearings, p. 250). Nosuch requirement is 
made of department personnel. 

38 Hearings, pp. 137, 409-410, 

39 Id. at 343, 346-354. 

4” Hearings, pp. 611-615. 

4! Hearings, pp. 402, 404. 


42 Id., at 402, 612. 
48 Hearings, p. 343. 








10 CONDUCT IN OFFICE OF ROBERT TIEKEN 


some discussion, agreed to raise by $500 the total offer for the com- 
mission and the department combined, provided Mr. Leaton would 
telephone the Governor and explain that the department’s Elgin 
office was not responsible for the delay in settlement.“ Mr. Leaton 
agreed to convey this proposal to Mr. Tieken but it was again rejected. 

Pressure was also brought to bear upon Mr. McGurn, the chief 
negotiator for the commission, from several sources. Mr. Leaton 
himself visited and telephoned Mr. McGurn repeatedly during 
October and November, urging him to raise the offer by a few thou- 
sand dollars to approach the Rhamstine figure. However, Mr. Mc- 
Gurn pointed out that the situation had changed since rejection of 
the September offer. The commission and department were no longer 
willing to offer $35,000 or even $34,500. This was because, first, the 
urgency for immediate entry had passed, and second, because the 
negotiators had lost the faith they once had in Mr. Rhamstines’ 
ability as an appraiser. 

This loss of confidence in the Rhamstine appraisal was occasioned 
by the fact that several other appraisals submitted by Mr. Rhamstine 
in the month of September 1957 were considered by Mr. Dutton and 
by his associates in the Elgin office as not only far too high, but based 
on erroneous methods of appraisal. Furthermore, the appraisals 
themselves were of such a nature that Mr. Dutton and the department 
personnel became convinced that Mr. Rhamstine’s appraisals during 
this period were “‘off the beam.” * Added to this fact was the recogni- 
tion by Mr. Dutton that the Rhamstine appraisal included computation 
for damages to the remainder twice, alone resulting in an overevalu- 
ation of Mr. Tieken’s land of from $6,000 to $10,000.** 

These considerations caused the department personnel to abandon 
completely the Rhamstine appraisal as a basis for settlement. Accord- 
ingly, from the fall of 1957 until the case was actually settled on 
February 3, 1958, the department offered Mr. Tieken no more than 
the official appraised value of the property, which was in the neighbor- 
hood of $6,300." 

Early in October, the commission received a new official appraisal 
of the Tieken property, which raised the amount that Mr. McGurn 
could legally offer to Mr. Tieken. This appraisal was made by Mr. 
E. Sawyer Smith, an experienced Lake County real-estate appraiser 
under contract with the commission. The Smith appraisal, dated 
October 10, 1957, placed the value of the various parcels as follows:** 





Parcel | Acreage Value of | Damage to | Total 
land taken remainder appraisals 


—— genoa ion: 


= oe sre en ns y 16s iL $4,200] $12, 025 | $16, 225 


T-12C 785.2 : Se be 4.410 f 
Department aguas T-12C-85.1_-. ‘ 4. 707 5, 300 925 6, 225 
SE. wrcee sande ‘ ; 10. 285 9, 500 12, 950 22, 450 


“1Td., at 344. 

45 Hearings, pp. 345, 361-362. Mr. Hayes cited as examples of Mr. Rhamstine’s peculiar behavior shortly 
before his death the fact that in one instance he copied verbatim an appraisal made by someone else and 
submitted it as his own. And in the Tieken appraisal, according to Mr. Hayes, Mr. Rhamstine plainly 
departed from American Institute standards by taking into account the value of buildings that were not 
affected by the taking of unimproved land. Ibid. Shortly after these appraisals were submitted, (on October 
1,1957) Mr. Rhamstine died of a cerebral hemorrhage (Chicago Sun-Times, October 2, 1957, p. 60). 

46 Td. at 344-345 

47 Id., at 146, 150, 280. 

48 Id., at 145-146, 373-376, 
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Action of the appraisal review committee.—Mr. Tieken was not satis- 
fied with this reappraisal. Mr. Leaton continually urged Mr. McGurn 
to raise the offer above the appraised value. Mr. McGurn was also 
chided by the chairman of the commission, Mr. Austin L. Wyman, for 
being ‘‘too stiff-necked”’ in his arene to the Tieken case. Never- 
theless Mr. McGurn explained to Mr. Leaton that he had no authority, 
in the absence of approval by the special committee on land acquisi- 
tions, to offer more than 105 percent of the official appraisal. Since 
Mr. Tieken was unwilling to accept this offer, Mr. MeCurn offered to 
submit the Tieken case to the appraisal review committee of the 
commission which could, under commission procedures, make its own 
appraisal. The committee consisted of a body of five expert apprais- 
ers, headed by Mr. Herman O. Walther, a well-known Illinois real- 
estate appraiser with 35 years of experience. The possibility existed 
that the committee’s appraisal might exceed the Smith appraisal and 
therefore permit a higher offer. 

When Mr. Leaton agreed to this step, Mr. MeGurn submitted the 
Tieken case to the appraisal review committee, which made a personal 
visit to Starvation Hill and submitted a detailed report to Mr. McGurn 
on October 31, 1957. The committee’s report stated that the total 
value of property taken from Mr. Tieken, including damage to remain- 
der, would not exceed $17,000 for all 3 parcels, $10,000 of which 
should be paid by the commission and $7,000 by the department.” 

After receipt of this report and repeated urgings from the chairman 
of the commission and others, including Mr. Leaton himself, Mr. 
McGurn agreed to pay Mr. Tieken, in an out-of-court settlement, as 
much as $18,725 for the two commission parcels, based upon the 
Smith appraisal, but was unwilling to raise the commission’s offer 
beyond that. On November 27, 1957, Mr. McGurn explained his 
reasoning by memorandum to the chairman of the commission.*! 
Despite further importunings from various sources, Mr. MeGurn 
refused to offer more than $18,725 for the two commission parcels 
from November 1957 until the case was finally settled on February 
3, 1958. During the same period the department personnel in Elgin 
were unwilling to offer an amount in excess of the latest appraised 

valuation of $6,225 for the department’s parcel without specific in- 
structions to the contrary from their superiors. Messrs. MeGurn, 
Geiger & Dutton, therefore, would not agree to a total settlement in 
excess of $24,950 until the morning of February 3, 1958. 

Tieken-Leaton pressure resumed.—Throughout the fall and winter 
of 1957, Mr. Tieken and Mr. Leaton contacted influential citizens and 
State officials in an effort to bring pressure to bear upon those re- 
sponsible for Mr. Tieken’s cases so that a favorable settlement could 
be reached.*2 Among those contacted directly or indirectly, for ex- 
ample, were Frank Ward Just, the publisher of the Waukegan News- 
Sun, reporters for the Chicago newspapers, various State road- 
building offic Pa Austin L. Wyman, the chairman of the commis- 
sion ,** Edwi in A. Rosenstone, the director of the department,” Ben 

49 Hearings, pp. 144-147. 

# Thid. 

| Hearings, pp. 147, 164-165. 
2 Hearings, pp. 70-72. 

3 Id., at 70, 231. 

‘Id., at 148, 165. 

5S Hearings, pp. 509, 514, 
% Id., at 147. 
5° Id., at 510, 514. 


29528—58——-3 
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Regan, the president of a food service concern headquartered in 
Chicago who had many friends in State and national political offices, 
William ‘Smokey’? Downey, the Governor’s administrative assistant, 
and the Governor himself. 

These pressures began to bear fruit when, on November 27, 1957, 
Mr. William W. ‘“Smokey’’ Downey, administrative assistant to the 
Governor, telephoned Mr. McGurn, pursuant to instructions from 
the Governor, and asked that he facilitate settlement of the case if 
the two sides were not too far apart. It was the Governor’s position 
that he did not want one person holding up a multimillion dollar 
highway and that it was his standing policy to spend a few extra 
thousands, if necessary, to get the road through. Against this 
background, Mr. Downey informed Mr. McGurn that the Governor 
was interested in Mr. Tieken’s case and inquired as to whether or not 
Mr. MeGurn could dispose of the case expeditiously and satisfactorily 
to all concerned. Mr. McGurn explained the history of negotiations 
and the nature of the current offer to Mr. Tieken; namely, a total of 
$24,950, $18,725 of which was to be paid by the commission. Mr. 
MeGurn also told Mr. Downey that this was the highest offer which 
the commission would approve. Thereafter, Mr. Downey telephoned 
other State officials in an effort to get the department to raise its offer.” 

In the wake of these pressures, Mr. Rosenstone, Director of the 
Department, apparently instructed his staff to settle. On December 
23, 1957, Mr. Ralph R. Bartelsmeyer, chief highway engineer and, 
therefore, supervisor of the Elgin district engineering office, author- 
ized the commission’s chief engineer to pay $15,300 in behalf of the 
department, to constitute a total settlement with Mr. Tieken in the 
amount of $34,000. Mr. Bartelsmeyer reported this step to Mr. 
Edwin A. Rosenstone, who in turn reported this to Mr. Downey.® 
Mr. Rosenstone also telephoned Mr. McGurn’s office to tell him of the 
decision.” According to his own files, Mr. Bartelsmeyer’s recom- 
mendation was based upon the misapprehension that the department’s 
parcel had been appraised at $15,000. 

Convinced that Mr. Bartelsmeyer’s authorization was based upon 
misinformation that might cause embarrassment to the department, 
Mr. McGurn, late in December or early in January, instructed his 
deputy, Mr. John Mulvihill, to telephone Mr. Rosenstone, explain to 
him the discredited status of the Rhamstine appraisal, and inform 
him that the latest approved appraisal for the department’s parcel 
was only $6,225. Either Mr. Mulvihill or his subordinate, Mr. 
William Wilson, did in fact make this explanation to Mr. Rosenstone.™ 
Rosenstone then requested a complete report from the district engi- 
neer at Elgin.® Upon the basis of the ensuing report, Mr. Wilson’s 
call and the information from Mr. Mulvihill, Mr. Rosenstone with- 
drew Mr. Bartelsmeyer’s previous authorization and insisted that no 
more than $6,225 be paid for the department’s parcel, He main- 
tained this position untul the morning of February 3, 1958, when the 
vase was finally settled.® 

58 Hearings, pp. 72, 514-515. 

80 Id., at 72, 230-232, 520. 

60 Hearings, pp. 141, 231-232. 

6! Hearings, pp. 323, 290. 

® Id., at 280. 

63 See memorandum to Bartelsmeyer from Sherertz, id., at 322, 
«4 Id., at 148-149, 161, 280. 


65 Id., at 324-326. 
* Hearings, p. 280. 
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Mr. Tieken’s trial was scheduled for January 6, 1958. This date 
had been set in December upon Mr. Leaton’s request for postpone- 
ment, and over strenuous objections by Mr. Geiger. On January 6, 
however, Mr. Leaton was planning to be in Washington to attend a 
social gathering; on his ex parte request, the trial was once more 
postponed, until January 8. At the Washington gathering, Mr. 
Leaton met Mr. Ben Regan, president of Nationwide Food Services. 
Following a discussion between the two of Mr. Tieken’s case, Mr. 
Regan told Mr. Leaton that he intended to call Mr. Downey, the 
governor’s administrative assistant, and ask him to assist Mr. Tieken.” 
Mr. Tieken also spoke with Mr. Regan. 

The next morning, on January 7, 1958, Mr. MeGurn submitted 
Mr. Tieken’s case to the commission’s special committee on land ac- 
quisition to gain advance approval for payment to Mr. Tieken of an 
amount in excess of Mr. Smith’s appraisal of $16,225—the highest 
official appraisal in existence. This action was taken on the supposi- 
tion that settlement might take place the next day at trial. Mr. 
Tieken’s case was considered by this special committee for more than 
an hour and a half. The chairman of this committee was Charles L. 
Dearing, executive director of the commission; the other members 
were George Jackson, chief engineer of the commission, George Noble, 
consulting engineer, William Wilson, supervisory attorney, and Mr. 
MceGurn.” 

After thorough discussion, the spec ial committee agreed that it 
would approve a settlement of $18,725 for the two Tieken parcels 
needed by the commission, provided that Mr. Tieken would grant an 
immediate right of entry for all three parcels so that work could 
begin on his property immediately. This was the same offer made 
by Mr. MceGurn the previous November. Since Mr. Leaton was out 
of town, Mr. MceGurn telephoned Mr. Tieken to make this offer 
personally, but Mr. Tieken declined to agree until he could consult 
with Mr. Leaton.” 

That same afternoon, after Mr. Regan had requested him to do so, 
Mr. Downey again called Mr. MeGurn and, upon being informed that 
the situation was unchanged since his last call, urged that the total 
figure currently offered Mr. Tieken for the three parcels be raised above 
the $24,950 level. Mr. MeGurn flatly refused to raise the com- 
mission’s offer above $18,725 for its two parcels since this was already 
$2,500 higher than the highest official appraisal. Moreover, the 
special committee had that very morning authorized a ceiling price 
of $18,725. Mr. MeGurn indicated that if any increase were forth- 
coming, it would have to emanate from the department, which was 
then offering no more than the $6,225 appraisal figure for its one 
parcel. Mr. Downey then asked Mr. MeGurn if he would prevail 
upon the department authorities to raise their offer for the single 
parcel above $6,225. Mr. MeGurn refused.”! 

Events between January 8 and February 3, 1958.—On the morning 
scheduled for trial, January 8, 1958, several articles appeared in 
Chicago newspapers listing the amounts of the offers made by the 
commission and by Mr. Tieken and quoting Mr. McGurn as charging 

*§’ Hearings, p. 72. 
6® Hearings, pp. 77-78. 


70 Id., at 78. 
7! Hearings, pp. 141, 151, 233-234. 
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that Mr. Tieken was the last holdout on the tollway route.’? That 
same morning Mr. Leaton refused the $18,725 offer but instead pro- 
posed to proceed with trial immediately on both the commission and 
the department cases provided the two petitioners would waive jury 
trial and consent to a bench trial. Mr. McGurn refused this proposal, 
insisting that the commission’s case be tried by jury if Mr. Tieken 
would not accept the proposal made by the special committee for land 
acquisitions. Later that morning, on Mr. Leaton’s insistence that 
the newspaper articles were prejudicial to Mr. Tieken’s case, Judge 
Hulse once more postponed the trial of Mr. Tieken’s case and set a 
final trial date of February 3, 1958. The judge stated emphatically 
that he would not entertain any motions for further postponement 
beyond that date.”* 

The day after this final postponement, Mr. Tieken and Mr. Leaton 
both complained to the attorney general of the State of Illinois about 
this publicity. Mr. Tieken sent a letter to the attorney general, Mr. 
Latham Castle, accusing Messrs. MeGurn and Geiger of improperly 
disclosing this information to the press and suggesting that disciplinary 
action be taken. Mr. Tieken advised the attorney general that if 
Messrs. MeGurn and Geiger were responsible, they had violated canon 
20 of the Canons of Professional Ethics and that any assistant United 
States attorney in his office who was found guilty of such conduct 
would be discharged.” 

In answer to this complaint, Mr. McGurn prepared a memorandum, 
dated January 15, 1958, and delivered by messenger to the attorney 
general that same day, denying that he had given the press the state- 
ment attributed to him in the newspapers. He also described the 
action taken by Mr. Dearing’s special committee on land acquisition.” 
Mr. Castle telephoned Mr. Tieken between January 15 and January 
17 with respect to this complaint and Mr. McGurn’s answering 
memorandum, indicating his satisfaction with the explanation. He 
also furnished Mr. Tieken with a copy of the McGurn memorandum 
on January 17.” 

Throughout the rest of January, Mr. Leaton persisted in his efforts 
to settle Mr. Tieken’s cases and thus avoid trial.” However, he met 
unyielding resistence both on the part of Mr. McGurn and the depart- 
ment officials. Finally, Mr. Leaton contacted the Governor’s office 
to ask the Governor to intercede with the roadbuilding authorities to 
settle Mr. Tieken’s cases favorably.” These efforts were also in vain. 

Issuance of subpenas.—On January 23, 1958, Mr. Tieken telephoned 
his secretary from his sick bed at Starvation Hill and instructed her to 

“serve subpenas on these four guys,” naming Charles L. Dearing, 
executive director of the commission and chairman of its special com- 
mittee on land acquisition; Edwin A. Rosenstone, director of the de- 
partment; Ralph R. Bartelsmeyer, the department’s chief highway 
engineer; and William W. “Smokey” Downey, administrative assist- 
ant to the Governor.” This was less than a week after Mr. Castle 
had forwarded the McGurn memorandum and indicated that he ap- 
proved Mr. MceGurn’s course of action. 

72 Id., at 49-63. 

3 Td., at 510. 

4 Hearings, pp. 75, 595. 

78 $Id., at 77-78, 150-152. 

6 Id., at 76. 

77 Hearings, pp. 71-72, 510-51 


78 Id., at 511. 
79 Id. at 80-81. 
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Although in several other cases when Mr. Tieken began a new 
grand jury investigation he did so with much publicity,” in this case 
he told no one he was ordering these subpenas issued. He discussed 
the matter with no one, not even with his first assistant or the chief 
of his criminal division.*! Nor did he tell the persons subpenaed why 
they were being compelled to appear or what information they were 
to be questioned about. The subpenas asked for no documents, but 
merely required the appearance of the witnesses before the Federal 
grand jury on February 5, 1958, at varying times from 10 a. m. to 
noon.®” 

On January 29, 1958, the day that Mr. Tieken returned to his office 
after his illness, two internal revenue agents called upon him, seeking 
information with respect to a report Mr. Tieken had made in Decem- 
ber of 1956 on 2 of the 4 witnesses he subpenaed.* Mr. Tieken made 
available to these agents his files on both individuals. Mr. Tieken 
was told by the agents that while the Revenue Service had an active 
file on only 1 of the 2 officials, the Service was willing to accept any 
information Mr. Tieken had with respect to both of them for investi- 
gative purposes.** 

Settlement of February 3, 1958—On February 3, 1958, Messrs. 
McGurn, Geiger, and Dutton, representing the commission, met 
Messrs. Tieken and Leaton, at the Lake County courthouse in Judge 
Hulse’s courtroom, for trial of the commission’s case against Mr. 
Tieken. The department’s case was not yet ready for trial. Mr. 
Tieken and Mr. MecGurn had a brief discussion while waiting for 
the case to be called. Mr. Tieken told Mr. McGurn that he was very 
anxious to have this case settled and that only one man, the Governor 
of Illinois, stood in the way of final settlement to his satisfaction. 
Mr. Tieken used abusive language concerning the Governor and, 
according to Mr. McGurn, told him that he (Tieken) “had been in 
politics a long time and that he was getting a kicking around on 
this thing, and that he knew how to handle these situations.”’ * 

At about that time, the case was called and Mr. Leaton announced 
that he wished to make a motion out of the hearmg of the jury 
Judge Hulse suggested that a conference be held in his chambers. 
All present retired to the judge’s chambers. Once there, Mr. Leaton 
stated that Mr. Tieken was willing to accept the $34,500 offer that 
he had rejected the previous summer. Mr. McGurn replied that 
this offer was no longer open. Mr. Tieken suggested that Mr. Me- 
Gurn telephone the Governor and secure clearance for settlement of 
the case, but Mr. MeGurn refused to do so.* 

Mr. MeGurn averre od that he personally had authority to settle _ 
for the Commission’s 2 2 pare ‘els, for which he was willing to pay $18,72 
He further indicated that his information was that the a 
was unwilling to pay more than $6,225 for its parcel. Judge Hulse 
inquired as to who was authorized to raise the department’s offer, 

® See infra., pp. 31-37. 

8! Hearings, p. 81. 

82 Id., at 15, 265, 327. 

8 Hearings, pp. 122-123. Sometime in December of 1956 or January of 1957, after it had become clear to 
Mr. Tieken that he would be involved in litigation with the State roadbuilding authorities, he had given 
to a representative of the Internal Revenue Service, stationed in the United States attorney’s office for 
liaison purposes, information concerning possible income tax irregularities by two State officials connected 
with roadbuilding. Mr. Tieken heard no more about it until the agents came to see him in January of this 
i. a ant that Mr. Tieken did not mention this fact until questioned about it. Ibid. 


8} Hearings, p. 158. 
% Id., at pp. 158-160, 404-405, 587 
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Mr. McGurn suggested that either the Director, Mr. Rosenstone, or 
Mr. William Wilson, the supervisory attorney for department land 
acquisition, possessed that authority.” 

Judge a placed a telephone call to Mr. Wilson, requesting Mr. 
McGurn to explain the situation to Mr. Wilson with a view to deter- 
mining whether the department would now be willing to settle its 

case in advance of trial on the same basis as the September 1957 offer. 

Mr. MeGurn did so. Mr. Wilson replied that he was unable to agree 
to such a large settlement without approval of the director, Mr. Rosen- 
stone; he agreed, however, to contact Mr. Rosenstone and to relay his 
answer by telephone. Within a few minutes, Mr. Wilson called back 
and told Judge Hulse and Mr. McGurn that Mr. Rosenstone had 
approved a settlement of $15,520 for the department’s parcel. Mr. 
Rosenstone, it should be noted, was then in receipt of a subpena from 
Mr. Tieken, requiring his appearance before a Federal grand jury 
2 days later. After Mr. Wilson’s call, Mr. McGurn agreed to raise 
the commission’s offer from $18,725 to $18,980, making a total settle- 
ment figure of $34,500. Mr. ‘Tieken accepted these offers and granted 
an immediate right of entry for all three parcels.* 

Mr. MeGurn testified that the department’s price of $15,520 was 
about 2% times its highest appraisal.’ Mr. Hayes testified that this 
payment of $34,500 for 10.285 acres was at least 4 times greater than 
the market price of comparable land in the area. He testified further 
that this amounted to about $3,354 per acre while comparable land 
nearby sold on the open market for about $700 per acre in one case 
and about $850 per acre in another.’ Mr. Geiger testified that he 
was “‘suprised’’ that the department agreed to pay as much as 
$15,520, and gave comparative figures showing that Mr. Tieken’s 
settlement per acre was far greater “than any se ‘ttlement for compara- 
tive land in the area.” 

Postponement of the subpenas.—On the morning after Mr. Tieken 
settled his land cases, on February 4, 1958, he instructed his secretary, 
Mrs. Lucille Cheatle, to contact each of the four State officials 
scheduled to appear before the gr saa jury the next day, February 5, 
and cancel their appearances.” He also instructed her to arrange 
to hacks Mr. Dearing come to his office at Mr. Dearing’s convenience. 
This was done. With respect to the office conference involving Mr. 
Dearing, Mrs. Cheatle gave no information to him or his secretary 
concerning the production of documents or other materials, nor did 
she give Mr. Des aring any indication of what Mr. Tieken wished to 
discuss.** 

Tieken-Dearing meeting.—On the next afternoon, February 5, 1958, 
at 2 p.m., Mr. Dearing met with Mr. Tieken for about an hour dur- 
ing which ‘the »y had a general discussion about toll-highway building 
problems. Mr. Dearing was not asked about any matters within 
his special province, nor did he give to Mr. Tieken any information 
that was not publicly available. He handed to Mr. Tieken a tabula- 
tion showing the comparative costs of tollway construction in Cook 
County and in other counties, and discussed briefly the possibility 

? Hearings, pp. 160-162, 405. 
8 Ibid. 

® Hearings, pp. 161-162. 

# Td., at pp. 362-363. 

% Id., at pp. 404, 410-412. 


% Td., at pp. 119-121. 
% Hearings, at p. 251 
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that there might be collusive bidding contractors.“ Mr. Tieken did 
not indicate to Mr. Dearing that any specific investigation was taking 
place, nor did he evince any interest in information concerning 
possible violations of law that might be within Mr. Dearing’s knowl- 
edge, other than a general discussion concerning possibility of collusive 
bidding. 

Several weeks later, on February 25, 1958, when the issuance and 

‘cancellation of the four subpenas on State officials were made public 
E the Chicago American newspaper, Mr. Tieken was quoted as stat- 
ing that when he met with Mr. Dearing, Mr. Dearing had requested 
postponement of the subpenas on the ground that appearance before 
a Federal grand jury at that time, together with a possible commission 
scandal, would seriously jeopardize the forthcoming multi-million- 
dollar bond issue. Mr. Tieken was also quoted in the newspapers as 
saying that the subpenas were issued in relation to an investigation 
into the possibility that certain State officials had been bribed in 
connection with State toll roadbuilding.° These newspaper state- 
ments seriously disturbed Mr. Dearing, who regarded them as untrue. 
Accordingly, Mr. Dearing prepared a statement of retraction. This 
draft, prepared for Mr. Tieken’s signature, denied that these matters 
were discussed in the course of the Tieken-Dearing meeting or that 
Mr. Dearing had requested any postponement. Mr. Dearing pre- 
sented this statement to Mr. Tieken personally and demanded that 
it be signed. This Mr. Tieken did, whereupon Mr. Dearing released 
it as a joint statement to the press.” 

Postsettlement conduct.—The day after the conference with Mr. 
Dearing, Mr. Tieken turned over to the Chicago field office of the Anti- 
trust Division, the material Mr. Dearing had given him and demanded 
a preliminary investigation. The chief of the office, Mr. Earl Jinkin- 
son, authorized such an investigation which, however, produced no 
evidence that antitrust violations were taking place with respect to 
the bidding on tollway construction contracts. Accordingly, the 
Department of Justice directed Mr. Jinkinson to close his files on the 
case.*7 

Subsequently, Mr. Tieken made no effort to recall any of the four 
witnesses, nor has he spoken to any of them informally with respect to 
the nature of the information he is seeking. However, he has been 
quoted in the newspapers as insisting that the subpenas are still out- 
standing and will be renewed. He also testified to this effect before 
the subcommittee. 


ANALYSIS AND CONCLUSIONS 
I. Abuse of Grand Jury Process 


Introduction.—The pertinent facts, in summary, are that in the 
midst of negotiations for settlement of his personal lawsuits, Mr. 
Tieken authorized issuance of grand jury subpenas for four highiv 
placed State officials for reasons which Mr. Tieken still cannot ade- 
quately explain. He did so in secrecy, neglecting to tell even his most 
trusted assistants and without indicating to any one the purpose of the 
subpenas. These four officials were most closely connected with Mr. 

“4 Hearings, pp. 251-252, 269, 274-276. 
68 Id., at pp. 252-253, 256-257. 
%® Hearings, pp. 253-255. 


7 Id., at p. 17; Chicago Daily News, June 25, 1958, p. 12. 
% Id., at pp. 90, 246, 257-258. 
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Tieken’s personal lawsuits. One, Ralph R. Bartelsmeyer, was the 
chief engineer of the highway division of the department of public 
works and buildings, whose responsibility it is to direct and supervise 
all out-of-court settlements in land acquisition cases connected with 
roadbuilding; a second, Edwin A. Rosenstone, was the director of that 
department, who had final authority to direct, approve, or disapprove 
any such settlement; a third, Charles L. Dearing, was executive 
director of the toll highw ay commission which was ‘the primary con- 
demning authority; and the fourth, William W. “Smokey” Downey, 
was administrative assistant to the governor of the State who was in a 
position to direct the department to settle Mr. Tieken’s cases. 

The sequence and timing of events described above raised the 
questions of whether Mr. Tieken issued Federal grand jury subpenas 
for State officials to coerce a favorable settlement of his personal 
lawsuits and whether he then withdrew these subpenas when he had 
accomplished his purpose. The subcommittee therefore invited Mr. 
Tieken to explain bis actions in executive session on March 20, 1958, 
and again in public session during the month of June. The subcom- 
mittee has considered the facts revealed in sworn testimony at its 
hearings, Mr. Tieken’s explanations of these facts—he gave several 
different explanations for the same facts—and the brief submitted 
in Mr. Tieken’s behalf. The subcommittee concludes that beyond 
any reasonable doubt Mr. Tieken are the issuance of four 
Federal grand jury subpenas on January 23, 1958, without any official 
justification. This, the subcommittee sercadie. constituted a gross 
abuse of the powers of his office and of Federal grand jury process. 

Discrepancies in Mr. Tieken’s testimony.—Issuance of these sub- 
penas by Mr. Tieken personally for these particular officials at such 
a critical time in the negotiations for settlement of his personal law- 
suits could be justified only by the existence of the most urgent official 
requirements.” No such urgent official requirements, or indeed any 
official requirements, have been advanced to this date. The fact is, 
Mr. Tieken’s attempts to explain his actions or to give any official 
justification for the subpenas are inconsistent and inherently incredible. 
His testimony before the subcommittee in June differed in many 
major particulars from his prior testimony. 

Mr. Tieken explained that these discrepancies were due to the fact 
that his earlier testimony was given on only a few hours’ notice, before 
he was able to consult his files, and therefore may not have been as 
accurate as the later testimony. The facts are that Mr. Tieken was 
given a full day’s notice of the executive session and of its subject 
matter; further, many of the discrepancies concerned Mr. Tieken’s 
own state of mind or other matters for which he had no memoranda 
or written documents. Also, at the time Mr. Tieken appeared before 
the subcommittee in executive session, the matters he was then ques- 
tioned about had occurred no more than 6 to 8 weeks previously. In 
those intervening few weeks, he had been questioned at length about 
these same matters by FBI agents, by reporters for all the Chicago 
newspapers, and by the Chicago Bar Association. In each of those in- 
stances he had been required to refresh his recollection as to what 
had transpired. 


% Mr. Tieken recognized that issuance of these subpenas might raise serious questions of propriety, but 
stated in the course of his second appearance before the subcommittee that he brushed these questions aside 
because he was soon to be elevated to the bench. Hearings, p. 418, 
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It should be noted, too, that Mr. Tieken’s testimony was not only 
inconsistent as between his two appearances, but on each occasion 
his testimony contained self-contradictions and gaps that are difficult 
to attribute simply to loss of memory. A summary of some of these 
discrepancies in Mr. Tieken’s testimony will illustrate why the sub- 
committee is compelled to conclude that his explanations are not 
persuasive. There follows an examination of eight particular in- 
stances which will demonstrate the self-contradictory nature of Mr. 
Tieken’s explanations. 

1. Nature of investigation.—Mr. Tieken was asked to explain what 
official investigation could have prompted issuance of the subpenas. 
His replies were vague and inconsistent. At the executive session Mr. 
Tieken insisted that the four subpenas he issued against State officials 
on January 23, 1958, were not related to his personal lawsuits but 
were intended as the first step in a grand jury “fishing expedition’”’ into 
possible violations of law connected with roadbuilding in Illinois. 
Although at first he was not certain about what specific violations he 
intended to look for, his testimony changed during the examination. 
Mr. Tieken later stated in answer to questioning that he thought he 
might discover evidence of activities violative of the Hobbs Anti- 
racketeering Act or of the income-tax laws. Upon further reflection 
he thought that he might also have found evidence of antitrust viola- 
tions. On another occasion during the questioning he stated that if 
the subpenaed witnesses testified the way he expected, he would have 
had a tax case against certain contractors. At still another point he 
said the prime purpose was to go after labor unions. Finally, Mr. 
Tieken said that, at any rate, the subpenas were issued because he had 
a feeling that ‘something was not right” in Illinois roadbuilding and 
therefore wanted to explore this area to see what violations he could 
find.! 

When Mr. Tieken appeared before the subcommittee a second time 
to explain his actions, his explanation followed a similar pattern but 
was changed in several particulars and considerably embellished over 
the testimony he had given in executive session in March. Mr. Tieken 
still insisted that the four subpenas issued on January 23 were not 
intended to affect negotiations in his private suits but were connected 
with an independent investigation. But, what Mr. Tieken had 
described in March as a “‘fishing expedition” into Illinois roadbuilding, 
whose prime purpose was to substantiate a potential tax case against 
certain contractors or labor leaders was described in June as a long- 
planned grand jury investigation into Hobbs Act violations. These 
violations were said to be common knowledge and were popularly 
referred to as the “Illinois plan’ whereby 1 percent of the amount 
of roadbuilding contracts was paid to labor union officials ‘for labor 
peace on the job.”’? However, none of the witnesses before the 
subcommittee had knowledge of the ‘‘Illinois plan.” None had any 
knowledge of illegal payoffs or collusive bidding. Finally, the Anti- 
trust Division of the Department of Justice investigated Illinois 
roadbuilding and could find no evidence of activities violating the 
antitrust laws.* 

! Hearings, pp. 92-04, 110. 
2 Hearings, pp. 11,13. The director of the department, his chief engineer and the executive director of the 


commission, all testified that they had not heard of the “Illinois plan” and knew nothing about it. Hearings, 
pp. 259-60, 284, 313-4 


$Id. at 17; Chicago Daily News, June 25, 1958, p. 12. 
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2. Evidentiary basis —Mr. Tieken’s explanation of the evidentiary 
basis for this fishing expedition was equally unclear. At first, Mr. 
Tieken admitted that he had no evidence upon which to act but testi- 
fied that he had seen an FBI report in February of 1956 which raised 
suspicions. This FBI report, he declared, had been sent to the Anti- 
trust Division for possible action. When they took no action, he 
felt he should proceed on it himself, notwithstanding his lack of au- 
thority to do so.*| He further testified that by itself, the report did 
not give sufficient information to take definite action but when later 
coupled with facts given him in the summer of 1957, by a reporter 
for the St. Louis Post-Dispatch named Carl Baldwin, it did give him 
grounds for bringing the matter to the attention of a grand jury. 

In public session in June, however, Mr. Tieken changed his 
testimony again. He stated this time that he had testified wrongly in 
executive session, that the February 1956 report did give him sufficient 
information upon which to act. Subsequent information from the 
FBI, he testified, established, however, that the original report was 
groundless. Mr. Tieken did not explain, however, why, notwith- 
standing these subsequent reports showing the unreliability of the 
February 1956 report, he nonetheless issued the four subpenas in 
question for the alleged purpose of further investigating that February 
1956 report. Even more significant as detracting from Mr. Tieken’s 
explanation is the fact that when Mr. Baldwin appeared before the 
subcommittee, he swore that he never gave Mr. Tieken any infor- 
mation in the summer of 1957. He also contradicted Mr. Tieken’s 
testimony in other respects.’ Notwithstanding the contention in 
Mr. Tieken’s brief that there is no substantial conflict between his and 
Mr. Baldwin’s testimony, it is clear that Mr. Tieken testified under 
oath that Mr. Baldwin, in the summer of 1957, gave him the informa- 
tion that permitted him to act on the 1956 FBI report and Mr. 
Baldwin swore that he did not.’ In all the circumstances, including 
the fact that Mr. Baldwin is a disinterested party, the subcommittee 
believes that his version, rather than Mr. Tieken’s, is the correct one. 

3. Delay in commencing investigation.—Mr. Tieken’s testimony was 
that he had sufficient information to convene a grand jury either in 
February 1956 when he received the FBI report, or in the summer 
of 1957 when he allegedly spoke to Mr. Baldwin, or others who gave 
him new information. He was asked why he delayed commencing 
the grand jury investigation—why he waited until January 23, 1958, 
to begin. Mr. Tieken’s answers again were inconsistent. He first 
testified in executive session that he “sat on this information from 
the St. Louis Posi-Dispatch from the summer of 1957 until my case 
was over because I thought it would be improper for me to bring a 
proceeding pending the time when my suit was pending.” ® When it 
was pointed out to him, however, that his land cases were in fact 
not over at the time the subpenas were issued, Mr. Tieken admitted 
that this was correct, but insisted that at least the trial date had 
been set.'° 

4 Hearings, p. 133. U.S. Attorneys’ Manual, title 7, p. 1. 
5 Hearings, po. 92-93, 95. 

6 Id., at 113-114. 

? Compare hearings, pp. 335-340 with 95, 419, 

8 Hearings, p. 621. 


9 Hearings, p. 91. 
10 Tbid, 
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Mr. Tieken changed this story when he testified in the public hear- 
ings in June. At that time he first testified that he “sat on” the 
information, not for personal reasons, but because he was overworked 
with the handling of many other matters. When referred to his 
ae testimony in executive session, er Tieken declared that he 

iad finally acted in January 1958 because by then he had learned of 
aa to nominate him to a judicial vacancy and that he was therefore 
determined to initiate the roadbuilding investigation by issuance of 
these four subpenas regardless of what implications might be drawn 
against him personally.!' Later in his June testimony, however, Mr. 
Tieken denied that he sat on the information at all, since he was 
gathering information throughout 1956 and 1957, and at no time dur- 
ing that period did he have enough information to give to the FBI 
for investigation, much less to a grand jury.” 

If this latest explanation is assumed to be true, namely, that he 
had no justification for bringing the four subpenaed witnesses before 
a grand jury at any time during 1956 and 1957, then Mr. Tieken is 
unable to explain what happened in January that officially warranted 
the issuance of the subpenas on January 23, 1958. In that case the 
inference is inescapable that Mr. Tieken’s personal lawsuits affected 
his judgment in ordering these subpenas issued. Yet, if in fact Mr. 
Tieken did have an official justification for commencing an investiga- 
tion in 1957 but sat on this information for 6 months or more because 
of his personal lawsuits—as he first testified in March—then by his 
own admission he was guilty of a most serious conflict of interest that 
interfered with the speedy and impartial administration of justice. 
In either event Mr. ‘Tieken’s conduct in office fell far short of that 
required of a United States attorney. 

4. Reasons for summoning these four witnesses—Even if it were 
assumed that Mr. Tieken had sufficient reason to commence a grand- 
jury investigation into Illinois roadbuilding at a time when his own 
property was embroiled in lawsuits with the roadbuilders, the question 
arises as to why he believed it so necessary to begin this investigation 
by subpenaing these particular four State officials who had key roles 
in the settlement of his land cases. In an effort to avoid the inference 
that he subpenaed these witnesses because of their power to settle 
his land-condemnation cases, Mr. Tieken provided explanations for 

calling them that were at least as confusing as some of his other 
oul itions. 

Mr. Tieken testified that these four were chosen to begin the 
investigation because he had information that 3 of the 4 might have 
taken bribes in connection with roadbuilding.* He admitted that he 
had no specific evidence that any of the 4 was guilty of wrongdoing 
but he said that he hoped to call the 4 witnesses before the grand 
jury to “get a potential witness over the barrel so he would have to tell 
the truth.”’ © He explained that his plan was to obtain information 
from these three witnesses concerning their receipt of bribes from a 
particular road contractor, then confront that contractor with this 
evidence of bribery, promising him mercy if he would in turn furnish 

11 Id., at 89, 91-92, 418. 

12 Td., at 420. 

13 Examination of the Organizational Chart for Lake County Tollway Land Acquisitions on p. 7, supra, 
illustrates the importance of these four witnesses to Mr. Tieken’s cases. 

14 Hearings, pp. 92-93. Mr. Tieken objected vigorously to publication of this testimony given in execu- 
tive session on the ground that it was confidential. Yet in February he had given this same information 


to the Chicago newspapers. Hearings, pp. 98, 256. See also Chicago American, February 25, 1958, p. 1. 
15 Hearings, p. 92. 
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books and records implicating certain union leaders in violations of the 
Hobbs Act. He characterized these union leaders as allegedly having 
exacted extortionate fees from road contractors in return for promises 
of a continuous labor supply on the job.'® 


Mr. Tieken’s testimony on this point was somewhat evasive. He 
testified in executive session as follows: 


Mr. Miuuer. As far as the tax angle is concerned, I think you said you gen- 
erally had no jurisdiction over an Internal Revenue Bureau matter; that the 
Internal Revenue Bureau prepared its own cases and, as a matter of fact, trans- 
ferred those cases to you for prosecution. 

Mr. Trexen. That is correct. 

Mr. Miuxier. Then just what did you initiate this investigation for, and on 
what basis, on what allegations, on what suspicions? 

Mr. Trexen. On the basis that the Standard Paving Co. had paid bribes to 
these people out of my jurisdiction. 

Mr. Miter. But you admit you had nothing to do with that. 

Mr. TreKxen. I could turn that over to the Internal Revenue Service and get 
them working on it. 

Mr. Mitier. Of course, or to the State officials for prosecution under State 
law. But what in heaven’s name did you have to do with it? 

Mr. Tiexen. Against Standard Paving Co. If they made those payments 
and they were in my distriet—— 

Mr. MILER. Yes. 

Mr. Trexen. And if they took them as a deduction, an expense, that would be 
a violation of a Federal law. 

Mr. Miiuer. Of income tax? 

Mr. Trexen. That is right. 

Mr. Miiier. But you say that you do not initiate those matters. You turn 
them over to the Internal Revenue Bureau. 

Mr. Tiexen. But if I find that, then the witness frequently becomes very 
cooperative. 

Mr. Miuuer. If he becomes cooperative, what were you hoping he would 
become cooperative about? I mean, you were on a fishing expedition here. 

Mr. TyeKxEN. There is no question about a fishing expedition. I sure was. 

Mr. Miter. If he became cooperative, about what would he become coopera- 
tive? That is what we are trying to find out. What in heaven’s name were you 
doing with these witnesses, roughly? 

Mr. Trexen. I had them in there hoping to get a Taft-Hartley or a Hobbs Act 
violation against the unions that were working with those corporations. 

Mr. Miter. You were after the unions? 

Mr. Trexen. I was after anybody that was making a payment to the union for 
continuity of the job. 

Mr. Miiuer. Why would you not get that from the contractors? 

Mr. TrexkEen. Because he wouldn’t tell me. 

Mr. Miuuer. How would you ever think that a State official would know what 
a contractor was doing with members of the union? 

Mr. Trexen. I didn’t think that. If he admitted that he got some money 
from them under a certain circumstance, then I had a basis for going after the 
contractor and getting him to tell the truth. 

Mr. Mriuer. How would any State official—he would not be a party to or 
privy to any arrangement, agreements, operations, or actions or activities be- 
tween a contractor and the people who worked for the contractor, the unions. 
Now how would a State official have any information in that respect? 

Mr. TrmxENn. He wouldn’t; but he would have information, if he would tell 
me, with respect to receiving payments from the contractor, and if the contractor 
then feit that he was over the barrel, then he gets to be cooperative. 

Mr. Mruuer. In other words, you thought that if you could, from the State 
official, get information that the contractor had bribed the State official, in other 
words, the State official would then be admitting himself, of course, to the com- 
mission of a crime. 

Mr. Trexen. That is right. 

Mr. Miuuer. And by admitting himself that he is a criminal, he then incrimi- 
nates the contractor. Then you would have the contractor in a position where 


6 Id. at p. 94. 
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he would be a criminal but you would give him some consideration and mercy if, 
in turn, he would turn in the union guys. Is that what you were after? 

Mr. TreKxENn. It could well have been. The reason I am in that position is that 
I found that one of the contractors on the toll commission had given stock to a 
union Official, instead of getting a payment, demanding a payment. He gave 
him stock so that the union official participated in profits. There is nothing illegal 
about that. (Hearings, pp. 93, 94.) 

Mr. Tieken testified first in executive session that the source of 
this information was a previous investigation into roadbuilding. 
Later in his testimony, however, he stated that his source was really 
Mr. Baldwin of the St. Louis Post-Dispatch.” Finally, he testified 
in March that the names of the three witnesses appeared in the 
February 1956 FBI report that had originally aroused his interest in 
roadbuilding. This is the same FBI report that he told the sub- 
committee in his second appearance was proven baseless by subsequent 
investigative reports in 1956.8 

Even apart from its inherent incredibility, this vacillation reflects 
discredit upon Mr. Tieken’s entire explanation. However, even if 
the latest explanation were accepted, which the subcommittee cannot 
do, it is neither adequate nor satisfactory. Not only is the method 
that Mr. Tieken stated he proposed to follow a labyrinthine way of 
securing information that could be gotten more simply and directly 
by subpenaing the firm’s records, but it represents an unethical, if 
not unlawful, abuse of the power of the grand jury. Such a technique 
is tantamount to the use of extortion to obtain self-incriminating 
information. 

5. Reasons for calling Dearing.—The subcommittee was also in- 
terested in learning why Mr. Tieken summoned the fourth witness, 
Mr. Charles L. Dearing, executive director of the commission, concern- 
ing whom Mr. Tieken admitted he had no derogatory information.” 
Mr. Tieken testified in executive session that he called Mr. Dearing 
to get the benefit of his special and expert knowledge with respect 
to the particular contractor Mr. Tieken suspected of bribery and labor 
payoffs.” During the June hearings, however, he modified that 
testimony, declaring that this purpose was incidental to the real 
reason he called Dearing, which was to secure records on contracts 
and bids to get a general picture of the competitive structure of 
roadbuilding contractors for possible antitrust investigation.” Later 
in his testimony he admitted that when he spoke to Mr. Dearing 
informally in his office, after “postponing” the subpenas, he did not 
discuss the particular contractor he was interested in and did not 
ask for nor receive any records not generally available to the public; 
instead their discussion was of a general nature only. He testified 
that he mentioned the names of several contractors to Mr. Dearing, 
including the name of the particular contractor he was interested in, 
and Mr. Dearing denied knowledge of any of them.” Mr. Dearing 
does not recall being asked anything about that contractor however.” 
Moreover, despite Mr. Dearing’s alleged disclaimer of knowledge abeut 
this particular contractor, Mr. Tieken insists that the subpena on 
Mr. Dearing as well as the other 3 is still outstanding and will be 


17 As pointed out above, Mr. Baldwin has denied, under oath, giving Mr. Tieken any of this information 
(hearings, pp. 337, 338). 
18 Hearings, p. 114. 
19 Hearings, p. 107. 
2 Hearings, p. 110. 
*1 Hearings, pp. 109-111. 
2 [d., at lll. 
% Id., at 252. 
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enforced against all 4 witnesses as soon as the Internal Revenue 
Service completes its investigation.” 

Again these changes in testimony and contradictions derogate from 
the persuasiveness of Mr. Tieken’s explanation. Furthermore, Mr. 
Tieken’s admitted failure to carry out his alleged purpose in sub- 
penaing Mr. Dearing, even after meeting him face to face, again 
raises doubts about his testimony. 

6. Purpose of subpenas to intimidate—During his testimony in June, 
Mr. Tieken testified that the four subpenas he authorized in January 
were intended to elicit necessary information and was in no way 
intended to intimidate the witnesses. He stated, ‘“‘there was no reason 
to believe that the subpenas would in any way intimidate any of the 
persons served.” * Accordingly, reasoned Mr. Tieken, it could not 
have been his purpose to force the four witnesses to expedite a more 
favorable settlement for him since there was no pressure upon them 
from the subpenas to do so. Yet, later in his testimony, Mr. Tieken 
swore that the chief purpose for calling 3 of the 4 witnesses was to 
confront them with the charge that they had taken bribes, had thus 
violated the law and would therefore be prosecuted unless they gave 
him the information he sought.”* On the basis of his own testimony, 
therefore, Mr. Tieken actually intended the most direct kind of intimi- 
dation for these four witnesses; otherwise he could not have carried 
out his stated purpose. 

7. Timing of subpenas.—Mr. Tieken was asked why he chose the 
particular time he did for issuing the four subpenas since his cases were 
then at a critical stage. In executive session, he testified that he 
waited until his personal lawsuits were ‘“‘over.”’ *” Apparently realizing 
during the public hearings that in January his cases were not ‘‘over,”’ 
Mr. Tieken changed his testimony in his second appearance contending 
that he waited to issue the four subpenas until all hope of settlement of 
his land cases had passed and therefore nothing he did could possibly 
have affected negotiations.“ But the facts do not support his latest 
explanation. Mr. Tieken admits that, in fact, negotiations on his 
cases continued at least until the subpenas were issued.” He further 
admits receiving a communication from the State attorney general 
shortly before issuing the subpenas, which indicated that the commis- 
sion was still willing to pay in a negotiated settlement as much as 
$18,725 for 2 of his 3 parcels of land. Mr. Tieken also knew that 
Messrs. Rosenstone and Bartelsmeyer were unwilling to come up to the 
September 1957 offer for the department parcel; * that the Governor 
could have ordered the department personnel to settle the case if he 
had seen fit to do so; * that Mr. Leaton was in contact with the Gover- 
nor’s office; * and that Mr. Ben Regan was exerting pressure on Mr. 
William Dow ney, the Governor’s administrative assistant, to convince 
department personnel to agree to a settlement.™ Moreover r, it is a 
legal axiom that the chances of settlement in any lawsuit increase 


% Hearings, pp. 90, 117, 118. 
% Hearings, p. 13. 

% Id., at 94, 103, 104. 
2” Hearings, p. 91. 

28 Id., at 13, 90. 

29 Id., at 27. 

30 Hearings, pp. 75-78. 
31 Id., at 77, 78. 

32 1d., at 158. 

33 [d., at 70, 71, 511. 

4 1Td., at 72, 73. 
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markedly as time for trial approaches, with most cases being settled the 
day of trial itself as actually happened in Mr. Tieken’s case. 

8. Postponement or cancellation of the subpenas.—Mr. Tieken’s ex- 
planation of his reasons for cancellation or postponement of the sched- 
uled appearances of the four witnesses was equally confusing. He de- 
clared first in executive session, that two Internal Revenue Service 
agents came into his office on or about the 25th of January 1958 * 
and told him that “they had active income fax cases against two of 
those officials down State.” On the basis of that he concluded that 
these two “would be putative defendants in an income tax case so 
he “called them off’ and continued the subpenas until the Internal 
Revenue Service could make up its mind whether or not it was going 
to prosecute. He did this, he stated, because of a general policy 
against calling putative defendants before a grand jury. 

By the time of his second appearance, it had apparently occurred 
to Mr. Tieken that possible implication of two of his witnesses in an 
income tax prosecution would not have made them putative defend- 
ants in a Hobbs Act investigation. Accordingly, he changed this 
testimony and stated that his chief concern in postponing the appear- 
ances of the two defendants was that he wanted to “think over the 
chances of what damage he would do to the Internal Revenue Service’s 
possible case if he proceeded.’ ”’ ** Even if this second explanation 
were accepted it would be difficult to understand how his calling these 
men as witnesses in a roadbuilding inquiry could affect investigation 
of their tax affairs. Mr. Tieken could not explain it, nor could the 
General Counsel of the Treasury Department.” 

Mr. Tieken also stated in March that, although the agents spoke to 
him on or about January 25,** he waited until the 4th of February to 
“call off’ the subpenas because the agents did not finish their report 
until then. He testified that he made no attempt to set a new date 
and would not do so until after he heard from the Internal Revenue 
Service. He admitted having made no effort to find out from the 
Internal Revenue Service what progress they had made with these 
two cases although he was aware of a public statement by the district 
director of internal revenue in Springfield that he (the district director) 
knew of no tax investigation concerning State officials connected with 
toll roads.** Mr. Tieken also admitted that he was of the opinion at 
the time the agents spoke to him that the Internal Revenue Service 
was “just about wound up” with these cases. Notwithstanding this 
impression, he made no attempt to discover what the final decision 
was until late in May 1958, 2 months after his first appearance before 
the subcommittee. 

By contrast, in June he testified that the reasons for delaying 
action had nothing to do with the date the agents made their report. 
He stated that he reached the conclusion to postpone the subpenas a 
day or two after he spoke to the agents, “in the midst of last-minute 
preparations” for the trial of his land cases. He did not implement 
this decision until the following Tuesday, the day after his cases were 
settled. He explained that he could not have notified the witnesses 


35 The correct date, as later shown by Mr. Tieken’s records, was January 29 
%6 Hearings, p. 423. 

87 Id., at 593. 

38 A subsequent check of his records showed that the date was January 29. 
89 Hearings. pp. 124-126. 

© Td., at 425. 
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of his decision to postpone their appearance earlier, when he was at 
home ‘45 miles out in the country.” “ But Mr. Tieken did not 
explain why he could not have ordered postponement of the subpenas 
by telephone i in the same manner he had ordered them issued.* 

There is also a discrepancy as to whether the subpenas in question 
were postponed or canceled. Mr. Tieken insisted that they were 
merely postponed. Yet, at no time were any of the four witnesses 
told they would be required to appear at a subsequent time. Neither 
directly nor indirectly has Mr. "Preken notified any of these witnesses 
that their testimony would be required or that they should hold 
themselves in readiness for subsequent appearance. A letter sent to 
Mr. Dearing confirming the oral change in the subpena mentions noth- 
ing of a future appearance.“ Even when Mr. Tieken spoke to Mr. 
Dearing i in his office, he said nothing to him concerning the possibility 
of being recalled under the existing subpena. 

The subcommittee has noted a number of other disc repancies in 
Mr. Tieken’s testimony, a thorough discussion of which would unduly 
burden this report. The overall i impression left with the subcommittee 
is that his explanations are confusing and unconvincing. Mr. Tieken 
was given two full opportunities to present orally any official justifica- 
tion ‘for his actions; he was invited to submit any written material 
he desired; he was permitted to file a lengthy brief on his conduct 
in office. Notwithstanding these opportunities afforded him, Mr. 
Tieken has still not presented to the subcommittee any consistent 
and satisfactory explanation of how, in view of all the circumstances, 
his issuance of the four subpenas in question on January 23, 1958, 
and his subsequent “‘postponement”’ of them on February 4, 1958, 
were consistent with his responsibilities and duties as United States 
attorney for the northern district of Illinois. 


II. Conflict of Interest 


In addition to being an abuse of process and of the powers of his 
office, Mr. Tieken’s issuance of the four subpenas in January of this 
year was a serious violation of conflict-of-interest principles. Mr. 
Tieken’s brief recognizes that, at least with respect to his explanation 
for delaying issuance of the four subpenas, he is in a conflict-of- 
interest dilemma.® But the brief makes no attempt to dispel this 
dilemma other than to observe that there is nothing in the record 


e 


to “show that this delay was in any way prejudicial to the Govern- 
ment.’ *® This convincingly establishes Mr. Tieken’s failure to 


comprehend the essence of the evil in conflicts-of-interest. This 
evil lies not only in financial or other material loss to the Government, 
but in such activities as will impair the integrity of the Federal service 
and deprive the Government of the full performance of its employees. 
Moreover, the Government service is prejudic ed even where an officer 
gives the impression of wrongdoing. These are matters that Mr. 
Tieken should have considered. 

Another example of Mr. Tieken’s failure to comprehend the serious- 
ness of his conflict of interest is his reliance upon a reply to a letter 


41 Id., at 16-17, 130. 

#2 Td., at 80, 81. 

43 Id., at 120, 121, 246, 251, 281, 310, 311. 

44Td., at 120. 

. Id. at 622. See discussion of this dilemma above, pp. 21-23, 
id, 
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he sent the opposing attorneys in his personal lawsuits. In that letter 
he invited all attorneys involved to move to have set aside the judg- 
ment in his cases if they had evidence of “fraud, deceit, undue influ- 
ence, or unethical conduct,’ and implied that in the absence of replies 
he would assume all were satisfied with his conduct.” A single reply 
came from a friend, Austin L. Wyman, chairman of the commission, 
who indicated that he had not the slightest suspicion that there was 
such fraud or undue influence. 

In this instance Mr. Tieken, appears to have confused ‘‘fraud’’ 
with “‘conflict-of-interest.’”’ Fraud necessary to set aside a judgment 
requires the showing that a material misrepresentation was made 
with intent to deceive and upon which the court relied in entering 
judgment. This showing is not necessary here, since a conflict-of- 
interest occurs simply when an officer permits himself to consider or 
act upon matters of an official nature in which he has a personal 
interest. The record demonstrates that Mr. Tieken did just that 
when he issued the four subpenas on January 23, 1958. 

Even had Mr. Tieken not issued the subpenas here in question, he 
would still have been guilty of a serious conflict of interest from the 
very beginning of his involvement with the toll-road building program, 
According to Mr. Tieken’s own testimony, shortly after the condemna- 
tion suits were brought against him, Mr. Austin L. W yman, chairman 
of the commission, asked him for the help of his office in convening a 
Federal grand jury for investigation of certain toll-road contracts 
alleged to be collusive and violative of Federal law. Mr. Tieken 
told the subcommittee that he refused to help on the ground that so 
long as the condemnation cases against him were pending, his con- 
vening a grand jury for investigation of roadbuilding might appear to 
be an attempt to influence the commission and might also interfere 
with settlement of his cases. Mr. Tieken suggested to Mr. Wyman, 
instead, that he should expedite the settlement of the condemnation 
suits so that the United States attorney’s office could be in a position 
to help.* 

The withholding of official action by a public servant on the implied 
condition that steps be taken that have no public advantage but 
benefit him personally cannot be too strongly condemned. The 
subcommittee, of course, has no way of knowing whether there was 
sufficient cause to warrant taking the action suggested by the com- 
mission’s chairman, but Mr. Tieken could have assigned one of his 
assistants the task of determining that fact. Then, if need be, the 
assistant could have directed a grand jury investigation as requested, 
while Mr. Tieken, at the same time, could have issued a public 
statement completely disassociating himself from the case. Alter- 
natively, Mr. Tieken could have requested that a special unit be 
sent from the Department of Justice in Washington to direct a toll 
road investigation. This was done in his district quite recently in 
prosecuting the Cook County assessor, Frank Keenan.” 

Instead of following either of these courses, Mr. Tieken chose to 
refuse any help to the Illinois State Toll Highway Commission, 
despite the suggestion that Federal violations might have taken 
place. He decided rather to comment pointedly to Mr. Wyman 
4? Hearings, pp. 14, 15. 
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that he (Tieken) could not remain, in litigation with the commission 
in his condemnation suits and at the same time direct a grand jury 
investigation into toll road building. Simultaneously, he took care 
to express the desire to the chairman that he should “hurry up and 
get rid of these cases you have got against me.” °° Mr. Wyman 
could not have missed the import of Mr. Tieken’s suggestion. 

In another incident Mr. Tieken permitted his personal interests to 
conflict with his official duties. In the spring of 1956, he summoned 
to his office the director of the department of public works and 
buildings, purportedly to discuss official business but instead spent 
much of the time talking about the desirability of changing the aline- 
ment of the Tristate Tollway to avoid passing by Starvation Hill.” 
Use by Mr. Tieken of his office, his position, and bis powers to gain 
the “ear’’ of a high State officer for personal purposes is not consistent 
with the standards of conduct that the American people expect from 
Federal officials. 

Mr. Tieken transgressed these standards again when he condoned 
and even participated in a campaign of pressure and influence upon 
various State officials to expedite a settlement of his personal lawsuits 
on his own terms.” He thus used the prestige and power of his office 
for personal reasons. Had Mr. Tieken taken the advice of Mr. 
Dutton, consulting engineer for the commission, and refrained from 
negotiating a se ttlement, insisting rather on a jury trial of his cases, 
he could have avoided any question of impropriety or conflict of 
interest. 

The Tieken brief —In addition to his testimony and prepared state- 
ment, Mr. Tieken submitted a brief after the close of the hearings. 
This brief reflects Mr. Tieken’s evaluation of his own conduct in the 
light of the evidence adduced at the hearings and affords the subcom- 
mittee an insight into his concept of the basic conflict-of-interest issue 
which the subcommittee is called upon to resolve. 

Most of the brief has been answered in the preceding sections but 
a few points should be specifically noted. The “Argument” section 
of the Tieken brief commences with the observation that the “issue 
before the subcommittee turns on the question of motivation.” ™ 
However, the brief soon discards Mr. Tieken’s motive as the issue and 
instead seeks to make the effect of the subpenas on the recipients the 
central question. Thus in a concluding section of the document seek- 
ing to show that the “issuance of subpenas had no effect on final 
settlement,” there appears this statement of the issue: © 

The crucial question was then whether any of these officials had reason to think 
that the subpena had a certain leverage upon him to increase the amount of compensa- 
tion for the Tieken land. |Emphasis supplied.] 

According to this analysis Mr. Tieken’s action should be condemned 
only in the event that the officials concerned had ‘reason to think” 
that they did in fact succumb to the pressure of the subpenas and for 
that reason authorized an increase in the price paid Mr. Tieken for 

5° Hearings, p. 418. 

51 See supra, p. 3. 

52 See supra, pp. 9-14. 

53 Hearings, pp. 341-342. 

5 Tieken brief, hearings, p. 620. The subcommittee does not, however, regard the companion issue relating 
to Mr. Tieken’s observance of Department of Justice directives and procedures as “‘peripheral’”’ and deserv- 
ing only of “superficial treatment.”’ (Tieken brief, hearings, pp. 619-620.) We shall seek to accord this 


phase of the case the emphasis it properly deserves. Infra, pp. 40-44. 
55 Tieken brief, hearings, p. 627. 
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the portion of his land acquired by State authorities. The brief then 
proceeds as follows: °° 

Dearing stated that the issuance of the subpena would have no effect whatsoever 
upon his judgment and that, as a matter of fact, he had already agreed with 
McGurn as to the appropriate commission offer sometime before (transcript, 
p. 427). 

Downey was suspicious about the motivation but stated he had no reason to be 
apprehensive about appearing before a grand jury (transcript, p. 400). The 
record also shows that he was not consulted with respect to the final settlement 
and that his telephone calls in connection with the matter had been made prior to 
the issuance of the subpenas. 


It is argued further that the subpenas had no effect on the final 
decision of Messrs. Rosenstone and Bartelsmeyer in the matter.” 

The subcommittee cannot agree that a Federal official has a privi- 
lege of subverting to personal ends the powers of his office so long as 
those upon whom the improper influence or pressure is brought to 
bear are sufficiently responsible and loyal to their official obligations 
successfully to resist the impact of this pressure. The prine iples pro- 
scribing abuse of official power and conflicts of interest on the part of 
Federal officials require a far higher standard of conduct than this. 
The integrity of the Federal service is impaired when the attempt is 
made to use official processes for personal ends, whether or not the 
attempt is successful and monetary or other gain accrues. Such abuse 
of official power is no less improper in those cases where it fails of its 
objective. 

[In the subcommittee’s view, the issue is simple: Were the subpenas 
issued for personal and not for official reasons? If Mr. Tieken’s deci- 
sion to direct the issuance of the subpenas was inspired in whole or in 
part by a desire to accomplish purposes that were unrelated to the 
official objectives of the office of United States attorney, as a legal 
and ethical matter it is immaterial what those purposes were or 
whether they were, in fact, realized.® 

Apart from these basic considerations, a brief recapitulation of the 
testimony of two of the subpenaed officials themselves is helpful for 
illustrating how they regarded the subpenas and reacted to their 
issuance. With respect to the question of how the executive director 
of the commission, Mr. Dearing, interpreted Mr. Tieken’s motivation, 
the Tieken brief contains only the following footnoted reference: ® 

Dearing, the only one of the officials who testified that the service of the subpena 
might have been intended to embarrass him, attributed the cause of the embarrass- 
ment to the newspaper publicity attendant upon its service (transcript, pp. 414, 
123). Obviously, Mr. Dearing’s recollection about any publicity prior to settle- 
ment was faulty. This may also account for the witness’ failure to recollect that 
Tieken had discussed the relations between the commission and Standard Paving 
with him (transcript, p. 419), although he did confirm the fact that Tieken men- 
tioned the names of several road-construction companies (transcript, p. 433). 

However, the brief overlooks the fact that Mr. Dearing also testi- 
fied: ® 

Mr. Keatinc. May I ask you a question there? How many other subpenas 
had you had served to appear before a Federal grand jury? 


6 Hearings, p. 627. 

57 Hearings, pp. 627-628 

88 It is relevant to note here that the uncontroverted evidence in the record is that, until the time they 
were subpenaed, both Rosenstone and Bartelsmeyer were unwilling to pay more than $6,225; on the first 
occasion after being subpenaed that they were asked, they were willing to pe ay $15,200; the latter amount is 
216 times the appraised value, 4 times the market price of comparable land, and more per acre than was 
paid to any other landowner for comparable property in the area. He: wings, pp. 150-151, 160-161, 280-281, 
309-310, 362, 375, 410-412. 
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Mr. Dearina. Never. 

Mr. Keatina. This was the first one? 

Mr. DearinG. Before any grand jury. 

Mr. Keatina. Was it a surprise to you when you got it? 

Mr. Deartina. I must say, very honestly, it was not a very pleasant surprise. 

Mr. Keatine. Why do you say it was unpleasant? 

Mr. Dearina. I don’t think any citizen feels particularly happy about being 
served a subpena before a grand jury when he has no idea of what it is about, 
especially when the subpenas are widely publicized in the papers. 

‘« * * * * * * 

Mr. Keatina. Did you immediately associate it with this particular condemna- 
tion proceeding? 

Mr. Dearina. I don’t see how one could draw any other conclusion, 

It is also significant that Mr. Dearing’s reaction to his subpena 
was similar to that of Mr. George W. McGurn and others of the 
State attorney general’s staff. Mr. McGurn’s day-to-day assignment 
with the commission included the supervision of all land. condemna- 
tion suits, including Mr. Tieken’s. The Tieken brief is completely 
silent with respect to a segment of Mr. McGurn’s testimony which 
explains his evaluation, and that by others in the attorney general’s 
office, of the issuance of the subpenas.® 

The CHarRMAN. Mr. MeGurn, would you answer this question? May I ask 
you this: Is it true you felt that these grand-jury subpenas were so improper and 
so prejudicial to the conduct of affairs of your office that you were considering, 
with your colleagues, the presentation of this entire Tieken case, condemnation 
case and all that it involved, to the grand jury yourself? 

Mr. McGurn. That is correct, to the Federal grand jury. We were going to 
ask one of the subpenaed officials—that was our contemplated course of action 
one of the subpenaed officials to appear and outline the thing to the grand jury. 
While this plan was never utilized, it illustrates the serious concern of 
Mr. MeGurn and others in the attorney general’s office, who believed 
themselves affected in their official capacities by Mr. Tieken’s action. 

The views of Mr. William W. Downey, administrative assistant to 
the Governor of the State, are even stronger. His conclusion is not 
only that Mr. Tieken’s purpose in issuing the subpenas was to coerce 
and intimidate the witnesses, but, when he was se rved, he also was of 
the opinion that, if Mr. Tieken got what he wanted, the subpenas would 
be withdrawn. He did, and they were. When questioned further 
about whether issuance of the subpenas caused any pressure upon him 
to further expedite a settlement, Mr. Downey testified “‘] think Mr. 
Tieken knew what he was doing.” ® 

Mr. Downey was equally candid about the communications he had 
with Director Rosenstone under instructions given to him by the 
Governor. Mr. Downey explaine ‘d that, because of overtures made to 
the Governor in Mr. Tieken’s behalf, he ‘had been directed to expedite 
a settlement if the two sides could be brought closer together.® Acting 
under those instructions, he placed a telephone call to the department 
of public works and ‘talked to Mr. Rosenstone’”’ about the case. 
When questioned about whether he actually instructed Mr. Rosen- 
stone to settle the case, Mr. Downey, in his typically eryptic manner, 
stated: “Director Rosenstone knew what to do.” 

Conclusion.—The subcommittee has considered Mr. Tieken’s 
explanations, the testimony of all the witnesses, the arguments set 
forth in Mr. Tieken’s behalf, and the documentary evidence in the 

6! Hearings, p. 226. 
62 Hearings, pp. 241-244. 
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record. It is the conclusion of the subcommittee that there can be 
no reasonable doubt that Mr. Tieken, on January 23, 1958, authorized 
the issuance of four Federal grand-jury subpenas on Illinois State 
officials without any official justification. Further, it is the conclu- 
sion of the subcommittee that, because further negotiation with the 
subpenaed officials or their subordinates had resulted in a successful 
settlement of his cases, Mr. Tieken withdrew the subpenas. There is 
no convincing evidence that Mr. Tieken ever intended to pursue the 
matter any further. 


OTHER VIOLATIONS OF RULES OF PROFESSIONAL 
CONDUCT 

INTRODUCTION 

In addition to the charges of misconduct connected with Mr. 
Tieken’s personal lawsuits, the subcommittee investigated allegations 
of his misconduct in connection with a variety of other matters. 
These other charges allege (1) that Mr. Tieken was guilty of violating 
grand-jury secrecy by publicly discussing matters pending before the 
grand jury, (2) that he violated the canons of professional ethics by 
disseminating publicity concerning matters pending in his office that 
were involved in anticipated litigation, and (3) that he was repeatedly 
in violation of Department of Justice policies and directives. In this 
portion of the report, the factual background for those charges is 
first set forth and then each charge is analyzed and discussed. 


FacruaL BACKGROUND 


Assessor’s office investigation.—On April 30, 1957, John Francis 
Keenan, tax assessor for the County of Cook, Lll., was indicted by a 
grand jury in the northern district of Illinois, along with 4 of his 
relatives, on 10 counts of evasion of the Federal income-tax laws and 
1 count of conspiracy to do so. This indictment arose out of an inves- 
tigation into Mr. Keenan’s printing business and was secured by a 
special unit sent from the Criminal Division of the Department of 
Justice, not by Mr. Tieken’s office. Mr. Tieken had disqualified 
himself from handling that case.“ On September 18, 1957, after 
arraignment and other preliminary proceedings had been completed, 
the date for trial of Mr. Keenan and the other defendants was set 
for October 14, 1957.% 

During the month of September 1957 Mr. Tieken personally initi- 
ated a grand- -jury investigation into the income-tax returns of all 
employees of the assessor’s office of Cook C ounty to ascertain whether 
there was cause to believe that anyone employed there, other than the 
assessor himself, was guilty of income-tax evasion. He took personal 
charge of the case and had the help of 3 or 4 assistants.” At that 
time, Mr. Keenan was still head of the office and was under indictment. 

On Friday, October 4, 1957, 10 days before the Keenan trial was 
scheduled to start, Mr. Tieken issued a press release announcing this 
hitherto secret investigation by the grand jury and implying that it was 
65 Hearings, p. 479. 
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expected to be a long-term investigation. Along with that statement 
Mr. Tieken released the names of 38 witnesses who had appeared 
before this grand jury and the names of 17 others who had been 
subpenaed to appear the following Tuesday. Mr. Tieken’s press 
release mentioned that the investigation was of the tax returns of 
‘‘policy-determining employees” in ‘“‘public offices of this com- 
munity”’ but did not specifically identify which officials or which public 
offices were under investigation. However, leading the list of wit- 
nesses who had been subpenaed were the names of five of the top 
administrative officers of the Cook County assessor’s office. No 
other public officials were included in that list. Other press releases 
followed over a period of weeks, also listing the names of witnesses 
to be subpenaed. Thus on October 4, 5, 7, 8, 9, 10, and 11, 1957, 
articles appeared in the Chicago newspapers prominently mentioning 
the grand-jury investigation, its purpose, the nature of the evidence 
being examined, and the names of all witnesses to be called. 

A total of more than 165 names of prospective witnesses was made 
public in press releases issued by Mr. Tieken. A large number of these 
persons were attorneys and many were accountants or real-estate 
appraisers. The list included many prominent Chicago citizens, 
including city and State legislators and judges. These witnesses were 
all questioned about whether or not they had paid bribes or made 
gifts to employees of the assessor’s office, this information being needed 
as evidence against employees thought to be tax evaders. However, no 
explanation was made to the press with respect to why any of the 
witnesses were being called.” 

On October 10, 1957, a motion was filed in United States District 
Court for the Northern District of [linois in behalf of the defendants in 
the Keenan tax case, to have the trial postponed and transferred to 
anther division on the ground that the publicity emanating from 
the United St ates attorney's office concerning the income-tax probe 
of the assessor’s office severely prejudiced defendants’ chances for 
securing a fair trial with an impartial jury. The motion complained 
that the newspaper stories appeared at a time when the venire was 
being summoned and that the charges being investigated by the grand 
jury were announced to be similar to those against Keenan. T he day 
after this motion was filed, the district court granted a transfer of the 
trial to the eastern district of Illinois. In doing so, the judge com- 
mented from the bench that it would be impossible at that time to 
choose an impartial jury in the Chicago area after the publicity about 
the inquiry aay! e emits in Mr. Keenan’s office on similar charges.” 

On October 1957, Mr. Stephen A. Mitchell, a member of the 
Chicago bar, iy had been one of those subpenaed before the grand 
jury in the assessor’s office inquiry and whose name had been made 
public as a prospective witness, wrote to Mr. Tieken. He complained 
that the news stories about his being called by the grand jury were not 
only embarrassing but had damaged his personal reputation and pro- 
fessional standing. He stated that the fact of his being subpenaed was 
broadcast on a radio news bulletin even before he had been served. 

6° Hearings, pp. 444, 489. 
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Mr. Mitchell also pointed out that the logical inference from newspaper 
stories was that he, along with many other estimable citizens, was 
involved in charges of crime. He asked that Mr. Tieken issue a clari- 
fying statement to the press that none of the reputable citizens he 
subpenaed ‘‘is charged or suspected of income-tax evasion or any 
other crime,”’ but were called “to assist the grand jury in its investi- 
gation into matters which do not directly concern these witnesses.”’ ” 

Mr. Tieken, in a reply dated October 15, 1957, refused to accede to 
Mr. Mitchell’s request. Mr. Mitchell, on the next day, filed a formal 
complaint with the Chicago Bar Association that charged Mr. Tieken 
with violation of canon 20 of the Canons of Professional Ethics, 
adopted by the American Bar Association, the Illinois State Bar 
Association, and the Chicago Bar Association. The violations oc- 
curred, Mr. Mitchell charged, when Mr. Tieken initiated newspaper 
publicity of matters re lated to antic ipated litigation.” 

On October 16, 1957, the day that Mr. Mitchell filed his complaint 
with the Chicago Bar Association, another member of the Chicago 
bar, Mr. L. Louis Karton, filed a petition in the United States district 
court, to have that court find Mr. Tieken personally in contempt for 
violation of rule 6 (e) of the Federal Rules of Criminal Procedure 
requiring secrecy of grand-jury proceedings.“ Mr. Tieken filed an 
answer to this petition and a brief in support of his answer entitled 

“Memorandum in Support of Government’s Answer.”’ ” 

In this document Mr. Tieken contended that he had not violated 
rule 6 (e), that publication in advance of names of grand-jury witnesses 
was a standard office practice approved by the former chief judge of 
the district, that no improper inference could be drawn from mere 
publication of witnesses’ names, and that as a Government officer the 
United States attorney has a duty to keep the public informed of 
the activities of his office. 

On December 5, 1957, the district court filed a memorandum 
opinion and order on Mr. Karton’s petition, in which it declined to 
hold Mr. Tieken in contempt but found that “beyond cavil” he had 
violated the spirit of a 1954 general order of the court suppressing 
grand-jury subpena records until completion of the work of that 
particular grand jury. The court said, ‘Certainly the actual handing 
out of the lists of names is entirely inconsistent with the careful 
suppression of the supbenas; any attempt to reconcile the two pro- 
cedures would be only sophistry.”’*® The court also invited the 
United States attorney to apply for revision of the 1954 general order 
if he felt that it was impractical, but “while it is in force, it must be 
obeved.” ” 

In March of 1958 the board of managers of the Chicago Bar Associa- 
tion held a hearing on Mr. Mitchell’s complaint at which Mr. Tieken 
appeared and testified. On April 10, 1958, the board issued a report 
adopting and approving the district court’s findings and conclusions 


censuring Mr. Tieken for his conduct in violating grand jury secrecy. 
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75 Id., at 460-470. One might question the propriety of so labeling a defense of Mr. Tieken personally. 
% Hearings, pp. 471-472. 
7 Thid, 
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With respect to the charge that he violated canon 20, the board found 
that Mr. Tieken— 

did in fact violate this canon by disclosing to the press the subject matter of the 
then pending grand jury investigation and a complete list of names of the wit- 
nesses who were to appear before the grand jury.” 

However, since the board believed Mr. Tieken acted in accordance 
with what he thought was the established practice of his office, it took 
no disciplinary action other than to send its report to the Attorney 
General, to the judges of the United States district court, and to the 
judicial ‘selection committee of the American Bar Association.” 

Mr. Tieken objected to the report of the board of managers and 
requested a reconsideration of its conclusions.” Also at that time 
Mr. Tieken imposed a complete news blackout on his office which 
prohibited any member of his staff from talking with any newspaper 
reporter about any official matter. He then wrote letters to the 
editors of the Chicago newspapers complaining that the bar association 
report ‘“‘has the effect of censoring our every activity from healthy 
scrutiny by the press.” *! 

On April 24, 1958, the board of managers of the Chicago Bar Asso- 
ciation issued a supplemental report in which they reiterated their 
previous conclusions and refused to deviate from their original report.* 
In doing so the board said: 

The self-imposed blanket prohibition against any release of information by the 
United States attorney or members of his staff bears no logical relationship to the 
conclusion of the board concerning the specific fact situation dealt with in its 
report of April 10, 1958. The report of the board of April 10, 1958, was not 
ambiguous. It dealt solely with the propriety of disclosing the subject matter 


of the grand jury investigation together with the names of witnesses subpenaed 
to appear. 

Neither Judge Sullivan’s order nor the parallel conclusions of the board justify 
establishing a precedent to the effect that a cloak of silence be spread over all 
matters of public interest involved in the United States attorney’s office. 

We are confident that Mr. Tieken and his staff can, as have their predecessors 
in office, effectively discharge their duties without the imposition of an indiscrimi- 
nate blackout of all information with respect to the conduct of the office of the 
United States attorney.® 


After publication of this supplemental report, Mr. Tieken voluntarily 
suspended the news blackout on his office.* 

Ambulance-chasing probe.-—On or about April 1, 1956, Mr. Tieken 
released information to the Chicago press that for 2 months his office 
had been studying the tax returns of certain lawyers and persons asso- 
ciated with them in the handling of personal liability suits, and that 
he was planning within a few days to begin a grand jury investigation 
into these matters. On April 2, 1958, and again on subsequent dates 
these facts were published in the Chie ago newspapers.” A few days 
later Mr. Tseken announced the formal opening of the grand jury 
investigation into possible violations of the Federal income-tax laws 
and of the mail fraud statutes by “ambulance chasers.’’ * 

Later newspaper articles in Chicago carried further details con- 
cerning this investigation. Much of this supplemental information 


78 Hearings, p. 455. 

7 Hearings, pp. 454, 455. 

© Hearings, pp. 473-475. 

8! Chicago Sun-Times, April 18, 1958, p. 4. 

* Hearings. pp. 475-476. 

3 Id., at 474. 

* Chicago Daily Tribune, April 25, 1958, pt. 1, p. 17. 
‘Ss Hearings, pp. a a 

86 Id., at 527, 528, 
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was attributed to Mr. Tieken and to his assistant in charge of the case, 
Mr. Richard B. Allen. On several occasions newspaper articles 
carried the names of witnesses that were being subpenaed to appear 
at future sessions of the grand jury. In other newspaper articles, the 
names and addresses of witnesses who had refused to testify but had 
invoked the fifth amendment privilege against self-incrimination, 
were given.*’ In at least one article Mr. Tieken’s assistant was quoted 
as revealing the nature of questions that would be asked certam 
witnesses before the grand jury and the answers expected.* In 
another article the nature of evidence being considered by the grand 
jury was also described.” 

In April 1956 Mr. Tieken’s assistant, Mr. Allen, was interviewed 
on a radio broadcast at which time he openly discussed matters being 
brought before the grand jury. He also identified by name one 
grand jury witness who had invoked the privilege against self-incrimi- 
nation. At the hearing Mr. Tieken testified that he had criticized 
Mr. Allen for making that broadcast and had ‘‘severely disciplined”’ 
him. As part of that “discipline” Mr. Tieken testified that he ulti- 
mately had removed Mr. Allen from the case. However, Mr. Allen 
actually remained in charge of the case for many weeks after making 
the revelations here described.” 

In May 1956 the Association of Plaint'ffs’ Lawyers of Illinois sent 
a complaint to the Attorney General of the United States about Mr. 
Tieken’s handling of the so-called ambulance-chasing probe. The 
charge was made first that Mr. Tieken had no authority to launch the 
investigation; that ‘“ambulance-chasing”’ was outside of his jurisdic- 
tion; that he had no prior authority from either the Bureau of internal 
Revenue or the Post Office Department to investigate violations of 
the income tax laws or of the mail fraud statutes; and that the Depart- 
ment of Justice itself had not authorized such an investigation.” It 
was further charged that Mr. Tieken and his assistant, Mr. Allen, were 
revealing to the press matters pending before the grand jury, including 
the names of prospective witnesses, and encouraging such sensational 
and mis!eading newspaper stcries that all plaintiffs’ lawyers and even 
the Illinois bar in general had been brought into dispute. The 
assoc ation requested the Attorney General to require Mr. Tieken to 
desist from these practices.” 

The Attorney General did not act upon this complaint and the 
publicity emanating from Mr. Tieken’s office continued. The plaintiffs 
association sent a second telegram to the Attorney General, as a result 
of which the Department of Justice took action by initiating corre- 
spondence with Mr. Tieken. Asa result, Mr. Allen was removed from 
direction of the case and the newspaper publicity on the investigation 
ceased. Following completion of the investigation two mail fraud 
indictments were brought, one by this 1956 grand jury and the other 
by a subsequent grand jury early in 1958." 

Racketeering probe in 1954.—In May of 1954, shortly after he 
entered office, Mr. Tieken was quoted in the Chicago newspapers as 
disclosing plans for a grand jury investigation of labor racketeering. 
“Td, at 531, 536-543. 

88 Hearings, p. 532. 

8 Td., at 534, 535, 543. 

 Id., at 528, 529. 

% Mr. Tieken admitted that he had no authority from any government agency to commence this 
investigation. Hearings, p. 545. 
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Mr. Tieken denied having made such a statement; however, the article 
not only quotes Mr. Tieken directly but was, according to Mr. Tieken’s 
testimony, completely accurate even to the point of identifying the 
particular assistant United States attorney who had been assigned as 
coordinator for the racketeering investigation.” 

In September of the same year, Mr. Tieken gave the Chicago news- 
papers further information concerning his racketeering investigation. 
He stated that in the secret grand jury proceeding then going on 
“some businessmen witnesses are telling all, naming names, describing 
racket techniques of extortion and threats.’”’ He also told the news- 
papers that his grand jury investigation had turned up “25 to 30 
indictable racket cases * * * all set for use if certain tab or groups 
faltered in their voluntary housecleaning.” None of the racket 
cases referred to by Mr. Tieken in that article ever resulted in actual 
indictment.” 

Slot machine probe-—In September of 1954 Mr. Tieken also an- 
nounced publicly that he was investigating possible violations of the 
Johnson Act regulating interstate shipment of slot machines. At 
that time, he told one newspaper reporter that he was investigating a 
specifically named company which manufactured gambling equipment 
to ascertain whether or not it was violating the Johnson Act. Mr. 
Tieken was quoted as having stated that the FBI would submit to 
him within a few days a report on this named company so that he 
could determine whether it was, in fact, violating the slot machine 
laws. Mr. Tieken testified to the subcommittee that the information 
was accurate.” 

Antigangster campaign.—In April 1958 one Chicago newspaper 
carried an exclusive interview with Mr. Tieken. The article listed by 
name men in the Chicago area Mr. Tieken alleged to be top racketeers 
who would be targets in the current Department of Justice drive 
against the interstate operations of gangsters and racketeers. The 
article contained a summary of the activities of each of these men and 
what laws they were suspected of violating.” 

On May 6, 1958, a Chicago newspaper carried still another article 
announcing that one of Mr. Tieken’s assistants, a Mr. John J. Quan, 
had been plac ed in charge of the antigangster drive. The story also 
quoted Mr. Quan as saying that he had just returned from a conference 
with the Attorney Gene ral in W ashington and that it had been decided 
that seven named racketeers in the Chicago area would be among the 
chief targets in the nationwide campaign.” Mr. Tieken denied that 
either he or Mr. Quan was the source of this information but admitted 
it was accurate. He could not explain how the newspaper could have 
gotten the mformation. 

Department of Justice policy is clear in prohibiting public discussion 
by United States attorneys of matters pending in their offic es. The 
United States Attorneys’ Manual sets forth the policy; ! Attorney 
General William P. Rogers is on record as having stated this to be 
Department policy on a nationwide telecast; ? and Assistant Attorney 





% Hearings, p. 551. 
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General Malcolm Anderson, in his testimony, confirmed this still to be 
Department policy.* 


ANALYSIS AND CONCLUSIONS 
I. Violation of Court’s Injunction of Secrecy 


Mr. Tieken’s revelation of the subject matter of a secret grand jury 
investigation then pending and his release of the names of prospective 
witnesses before that proceeding resulted in a contempt of court action 
that ‘as already been adjudicated by the United States district court 
in his district. While the district court found it unnecessary to rule 
on whether Mr. Tieken’s conduct violated rule 6 (e) of the Federal 
Rules of Criminal Procedure, there is ample authority to support a 
finding that it did.‘ The court did criticize Mr. Tieken’s conduct, 
however, for violating the spirit of its own order suppressing grand 
jury subpena records, while finding that he was not technically in 
contempt because the order was not specifically directed to him. The 
subcommittee is in agreement with those findings. In addition, there 
are certain errors in Mr. Tieken’s testimony with respect to this matter 
that must be clarified so that the order of the court can be considered 
in proper perspective. 

Mr. Tieken testified that the general order of the district court, 
the spirit of which he was found to have violated, reposed in him “the 
authority to direct the clerk to release the suppression” ° of subpenas. 
The order, Mr. Tieken further claimed, “did not deprive the United 
States attorney of his discretion in releasing the names of witnesses.’’ ° 
Tiiis is a misleading and inaccurate description of the order that was 
entered. In fact, the order makes no mention of the United States 
attorney’s discretion to release the names of witnesses and it reposes in 
him only the authority to advise, not to direct, the clerk that “the 
investigation in respect of which the subpenas were issued has been 
concluded” in which case the suppression can be lifted by the clerk.’ 

Mr. Tieken also stated that the district court expressly held that 
his conduct violated no law or rule of court. Mr. Tieken indicated 
that he discontinued the releasing of names of witnesses out of defer- 
ence to the Judge’s wishes and not because of any belief that he was 
in violation of a court order.’ In view of the court’s flat statement 
that it is ‘beyond cavil” that Mr. Tieken had violated the spirit of 
the court’s order, and in view of its statement that while the order is 
in effect “it must be obeyed,” * Mr. Tieken’s testimony in this regard 
is, to say the least, misleading. Moreover, Assistant Attor ney 
General Anderson testified that the Deputy Attorney General had 
instructed Mr. Tieken to refrain from releasing in advance the names 
of grand jury witnesses.!° 

Mr. Tieken testified that publication of the names of grand jury 
witnesses should not and does not reflect upon those summoned. Yet 
there is some evidence that a former law partner of Mr. Tieken was 
protected from this notoriety. Mr. Tieken was asked why, in con- 

31¢4., at 600- 601. 

* Hearings, pp. 456, 471. 
5 Hearings, p. 18. 
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trast to treatment accorded other witnesses, Mr. Reuben Borsch, a 
partner in his former law firm was called before the grand jury secretly 
without advance notice to the press. Mr. Tieken first testified that 
the names of the witnesses were subpenaed alphabetically and Mr. 
Borsch’s name had not yet been reached on the list. However, 
when it was pointed out to Mr. Tieken that the names of those sub- 
penaed began with virtually every letter in the alphabet, Mr. Tieken 
changed his testimony ca indicated that there were two lists, one 
of which was alphabetical and the other not.'' He then denied 
that Mr. Borsch’s name was kept secret,'* but a careful search of 
the Chicago newspapers during that period reveals that Mr. Borsch’s 
name was never made public. Moreover, Mr. Borsch himself has 
told subcommittee investigators that the Chicago newspapers never 
made public his appearance before the grand jury. 

It is rare indeed that a United States attorney is found by a United 
States district court to have violated the spirit of one of its own orders, 
issued at the suggestion of the same United States attorney. The 
Department of Justice should assuredly view such conduct with dis- 
favor. Its silence on this matter, concluded more than 8 months ago, 
is difficult to understand. 


Il. Violation of the Canons of Ethics 


Mr. Tieken’s conduct in the assessor’s office probe was found by the 
Chicago Bar Association board of managers to have been in violation 
of canon 20 of their canons of professional ethics. That body is expert 
with respect to interpretation and application of its canons. It would 
therefore be supererogatory for this subcommittee to examine its find- 
ings in detail. The subcommittee is in agreement with the bar associa- 
tion’s findings and conclusions. A few pomts in Mr. Tieken’s testi- 
mony on this question must be specially considered, however. 

Mr. Tieken objected vigorously to the report of the Chicago Bar 
Association on the ground that the board of managers, in finding him 
in violation of their canon 20, had failed to consider an official in- 
terpretation of that canon by the committee on professional ethics of 
the American Bar Association.“ The ABA committee’s interpreta- 
tion recognized that the Attorney General of the United States as 
legal representative of the United States has a duty to report his 
activities to the public. Consequently, the committee decided canon 
20 must be more flexibly applied to public statements of the Attorney 
General.'* 

Mr. Tieken’s reliance upon this interpretation is not persuasive. 
In the first place, the interpretation to which he made reference 
relates to statements authorized by the Attorney General himself or 
the head of his Antitrust Division—it has no application to United 
States attorneys and is therefore not directly apposite to Mr. Tieken’s 
conduct. Secondly, the action of the committee was to disapprove 
statements by an Assistant Attorney General. Finally, the clear 
language of the interpretation would require canon 20 to forbid just 

" Hearings, pp. 449-450. 
2 Thid. 
13 Hearings, pp. 452-453. 


14 Opinions of the Committee on Professional Ethics and Grievances, 1957, opinion 199, January 26, 1940, 
p. 400, hearings, pp. 469-470. 
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such actions as Mr. Tieken took. The committee said with respect 
to the statements submitted for its approval: 


* * * in certain instances the public statements purport to state as facts 
actions of persons, associations, or corporations upon which the Department of 
Justice intends to predicate criminal or civil actions for violations of the Federal 
antitrust laws. Since these statements emanate from the high office of Attorney 
General, it is probable that the public will accept them without qualification or 
reservation. hey might tend to inflame the public mind and create a public 
attitude adverse to the defendants to such proposed proceedings prior to grand 
jury investigation and trial of the criminal charges and the judicial determination 


of the civil compalint. * * *.% 

Mr. Tieken’s publication of names of officials in the Cook County 
assessor’s office in a context which could leave the impression that 
they were under investigation for possible income-tax evasion, could 
well come within this criticism.’ The same may be said with even 
more force of Mr. Tieken’s identification to the press of the name of 
a particular company under investigation by the FBI for possible 
violation of the Johnson Act.” 

The ABA committee on ethics also spelled out limitations on the 
duty of the Attorney General to report to the public. These limits 
were transgressed by Mr. Tieken. The following excerpt expresses 
the essence of the committee’s interpretation: 


* * * In a broad aspect the attorney general is attorney for the body politic. 
Therefore, in publishing his reports and in issuing public statements for dissemi- 
nation through ordinary news channels, he is reporting to the public. Herein lies 
a material difference between a report or a press release issued by the attorney 
general and one given out by an attorney for a private client. Notwithstanding 
this difference, certain limitations should be regarded in giving out press releases 
by the attorney general respecting pending or prospective litigation in order that 
the rights of the defendants, both in criminal and civil prosecutions, be neither 
impaired nor prejudiced." 


It is clear that Mr. Tieken’s actions in releasing information con- 
cerning the grand jury investigation of employees of the assessor’s 
office severely “impaired” and “prejudiced” the ‘‘rights of the de- 
fendants” in the Keenan case. The district court found that because 
of Mr. Tieken’s conduct it was required to transfer the case to another 
district in order to insure defendants an impartial jury. Mr. Tieken 
admitted that he knew about the Keenan case and knew that the trial 
was about to begin.” It is difficult to believe that the impending 
trial of the Keenans and Mr. Tieken’s release of publicity on the 
assessor’s office were not related. 

Mr. Tieken also protested in his testimony that notwithstanding 
the bar association’s finding that he had revealed the subject matter 
of a grand jury proceeding, he was innocent of doing so. He declared 
that at no time did he specifically identify the assessor’s office as the 
subject of the investigation.” Mr. Tieken insisted that he mentioned 
only that the grand jury was investigating— 
widespread differences of reported taxable income among policy-determining em- 
ployees doing similar work in the public offices of this community.” 

It must be noted, however, that Mr. Tieken released the names of 
five ‘‘policy-determining employees’”” who were well known as top 
6 Hearings, pp. 469-470. 
16 See discussion above, p. 31-33. 
I? See diseussion above, p. 36. 
18 Hearings, p. 469. 
W Id., at 481. 
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administrative officers of the Cook County assessor’s office. No other 
employees of “public offices of this community” were named in Mr. 
Tieken’s list. Any reporter could therefore ascertain without diffi- 
culty which “public office’ was under investigation. 

Mr. Tieken’s conduct in this regard is thus subject to censure. By 
his own avowed standards it would render him subject to dismissal. 
In his complaint to the attorney general of Illinois in regard to the 
alleged misconduct of persons under the attorney general’s supervi- 
sion, he castigated any violation of canon 20. He stated in his letter 
to the attorney general: 

The statements, if given to the press, appear to violate Canon 20 of our pro- 
fession’s ethics. If done by one of my assistants I would terminate his services.” 
Thus, Mr. Tieken himself realized the grave consequences resulting 
from violation of canon 20. Having himself been adjudicated a 
violator of this canon, it would be less than fair if Mr. Tieken were 
not held to the same standard of conduct that he asserts he would 
apply to his own assistants. 


III. Violation of Department Policies 


The record fully supports the charge that Mr. Tieken repeatedly 
has flouted directives and policies of the Department of Justice 
throughout his tenure as United States attorney. Four prime policies 
are involved. Mr. Tieken’s violations of each will be examined in 
turn: (a) unauthorized publication of pending matters; (b) use of 
grand jury for “fishing expeditions’; (¢) commencement of grand 
jury proceedings without prior authority; and (d) failure to disqualify 
self when involved in conflicting interests. 

Publication of pending matters —In addition to constituting a near- 
contempt and violation of the Canons of Professional Ethics, Mr. 
Tieken’s public disclosure of pending matters and advance release of 
names of grand jury witnesses violates Department of Justice policies 
and directives. Mr. Malcolm Anderson, the Assistant Attorney 
General in charge of the Criminal Division, so testified. The United 
States Attorneys’ Manual, published by the Department expressly 
for the guidance of all United States attorneys, is also clear on this 
question.”*> Moreover, the present Attorney General of the United 
States, the Honorable William P. Rogers, is on record as having stated 
emphatically on a nationwide television broadcast that it is against 
department policy to discuss pending investigations. He said: 

I want to make it clear that we don’t discuss cases that are pending before the 
Department. If we did that on a program of this kind or a news conference, we 
would indict people publicly. Now the way to indict people in our country is to 
present evidence to a grand jury and the grand jury indicts. I just don’t discuss 
things like that. 

* * * * * * * 

* * * We don’t discuss investigations or prosecutions in advance of indictment. 
If we did, I think it would be unprofessional and improper, and I don’t. propose 
to do it on this program or any other.?4 


22 Hearings, p. 75. 

2 Hearings, pp. 600-602. Although Mr. Tieken did not seem to think he was bound by this manual, 
Mr. Anderson was unequivocal that, “There is no question about it; they [United States attorneys] are 
bound by it.”” Compare hearings, p. 434 with p. 599. 
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Despite this clear policy, the record of the subcommittee’s hearings 
fully establishes that Mr. Tieken consistently, since his first months 
in office, has followed a practice of generating widespread newspaper 
publicity about his cases and investigations. This practice not only 
frustrates the prime objective of law enforcement by disclosing to the 

“investigated” the techniques and intentions of the “investigators,”’ 
but it unfairly prejudices the rights of persons under investigation or 
on trial, many of whom might be innocent of any wrongdoing. The 
subcommittee believes that such a practice by a United States attor- 
ney, with its resultant impairment to the rights of United States 
citizens, is reprehensible. 

The subcommittee does not know whether the Department of Justice 
was apprised of every instance in which Mr. Tieken publicly disclosed 
details of pending investigations, or the names of those being investi- 
gated or being summoned before grand juries. If the system for 
supervision of United States attorneys by the Department in Wash- 
ington was so inadequate as to permit the Department to remain 
unaware of serious infractions of its directives, then the system 
should have been changed. It is clear, however, that responsible 
officials in the Department of Justice were certainly aware of some 
of Mr. Tieken’s infractions.® Failure of the Attorney General to 
take appropriate disciplinary action in those cases of which he had 
knowledge is a serious dereliction. The Department, early in Mr. 
Tieken’s career, should have taken a firm position on the confiden- 
tiality of pending matters and the necessity for conforming to Depart- 
mental directives. 

Fishing expeditions—The policy of the Department of Justice 
against the use of grand-jury fishing expeditions by United States 
attorneys is clear. The United States Attorneys’ Manual provides: 

Investigations and factfinding inquiries having to do with litigation handled by 


the Department and the United States attorneys are performed by the FBI or 


by one of the other numerous investigative units attached to other agencies of 
the Government. * * * 


While investigation of the facts of a case is part of the preparation of the case, 

attorneys should recognize the clear division of jurisdiction and responsibility in 
this respect, and refrain from the conduct of investigations which are the prime 
funetion of public investigative units.” 
This division of responsibility is essential for orderly and uniform 
administration of justice, in view of the large number of criminal 
matters brought to the attention of United States attorneys through- 
out the United States every day.” United States attorneys are not 
investigators, and no appropriation is made to provide any United 
States attorney with a staff of investigators. Investigation, as such, 
is the function of the FBI or ‘‘one of the other numerous investigative 
units attached to other agencies.”’ * 

If each United States attorney were to convene a grand jury to 
investigate every rumor or matter brought to his attention, Federal 
law enforcement in this country would be seriously impeded. Failure 
to conform to this simple division of responsibilities is a serious matter. 

% Hearings, pp. 443, 544, 550, 590, 595. 
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The Department’s present policy separating prosecuting functions 
from investigating functions was explained by Mr. Malcolm Anderson 
in the following testimony: 


Mr. ANDERSON. * * * the United States attorney is not supposed to be an 


investigator. He is a prosecutor. Of course, there will be some exceptions to it, 
but that is the basic policy. 


Mr. Maerz. Does what I have quoted indicate that the Department of Justice 
policy is that there should be a clear division of responsibility between an investi- 
gation and a prosecution? 


Mr. ANpEerRsoN. As I say, it gets fuzzed at times. The investigative agency 
will ask a Mr. X to answer some questions, and he will refuse and they will ask 
us to ask him the same questions in front of a grand jury. So, at times, we aid 
the investigative agency. But we are not to supplant them. 

Mr. Maerz. But, in general, I take it that what I have quoted is that the 
Department of Justice policy is that there should be a clear division of responsi- 
bilities between an investigation and a prosecution; is that right? 

Mr. ANDERSON. Yes, sir. 

Mr. Mauerz. And does what I have quoted mean that United States attorneys 


are not, under Department of Justice policy, to conduct investigatory fishing 
expeditions before Federal grand juries? 

Mr. AnpErRsON. That would be the basic policy; yes. 

Mr. Maerz. Then is it your testimony that the manual does not authorize 
United States attorneys to use a Federal grand jury to engage in investigatory 
fishing expeditions? 

Mr. ANpERSON. Certainly not, if he has not used the investigative agencies. 
If he has used them or has exhausted their abilities to handle the matter, then, 
certainly, that is the time for a grand jury. Until then, he is supposed to use the 


normal channels of investigation.”° 

Despite this clearly defined policy of the Department of Justice; 
Mr. Tieken, himself, admitted that he had on several occasions engaged 
in fishing expeditions before Federal grand juries. He also acknowl- 
edged his failure to employ investigative agencies of the Federal 
Government to substantiate facts before beginning grand-jury pro- 
ceedings. In fact, it was a general practice for Mr. Tieken to sub- 
pena witnesses before grand juries whenever he had a feeling that 

“something was not right.” It was this kind of behavior that brought 
Mr. Tieken into direct conflict with the Department in his ambulance- 
chasing investigation of 1956.4 

It is difficult to believe that this persistent attitude of Mr. Tieken’s 
assigning to himself the duties of investigator, policeman, prosecutor, 
and attorney general, has gone unnoticed by the Department of Justice 
throughout Mr. Tieken’s 4% years in office. No explanation has been 
advanced as to why no action has been taken to require Mr. Tieken, 
like others under the supervision of the Attorney General, to follow 
the Department’s policies and directives in this regard. 

Acting without prior authority—The Department of Justice has 
made clear in the United States Attorneys’ Manual, and in other 
directives, that United States attorneys are prohibited from conven- 
ing Federal grand juries for consideration of certain matters without 
specific authorization from the Department.*? Mr. Anderson testified 
that United States attorneys have no authority to begin antitrust or 
income-tax investigations without prior authorization from his office. 
He further testified that, although United States attorneys might 
investigate Hobbs Act violations on their own authority, they could 
not prosecute or take any other action before the grand jury in such 
a case without advance clearance. 

® Hearings, p. 600. 
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Mr. Tieken declared that, notwithstanding such directives, the 
four subpenas he issued on January 23, 1958, were intended to begin 
grand-jury proceedings into violations ‘of one or more of these laws. 
He further testified that, in his view, he had— 
unlimited authority under the statutes to present any violation of the Federal 
statutes to a United States grand jury within the district for which I am ap- 
pointed, irrespective of the manual, irrespective of any instructions from the 
Department of Justice. (Hearings, p. 100.) 

Another specific instance where Mr. Tieken has refused to follow 
instructions in the manual with respect to this policy was in his 
ambulance-chasing investigation. Mr. Tieken readily admitted that 
when he began this inquiry he ‘“‘had no specific authorization from the 
Post Office Department, from the Attorney General, or anybody 
at: *-" Te 

To clarify and amplify Mr. Tieken’s general position in this regard, 
the chairman asked him, ‘‘Do you mean to say that you can disregard 
the instructions from the Department of Justice?” Mr. Tieken 
answered, “I certainly can.’’ * 

Failure to disqualify self —It is a fundamental principle of govern- 
ment that public servants should not be involved in official matters 
that concern them, personally.* This principle was emphasized last 
year by the Department of Justice in its order regulating stock in- 
vestments by its employees.** Procedures are there established for 
disqualification of an employee from official action that affects his per- 
sonal interests. Mr. Anderson testified that there is a trial staff in 
the Department’s Criminal Division for the specific purpose of han- 
dling cases when a United States attorney disqualifies himself because 
of his personal interest in a matter. 

Notwithstanding these established procedures, Mr. Teiken, admit- 
tedly, on several occasions, failed to disqualify himself from con- 
sideration of matters in which he had a vital personal interest. Mr. 
Tieken admitted that he declined to act on a request by the chairman 
of the toll-highway commission because of the pendency of his own 
land-condemnation cases.** Mr. Tieken should have disqualified 
himself and not made this decision. 

Mr. Tieken also admitted that, on an official visit from the director 
of the department of public works, he discussed his personal concern 
about the route of the Tristate Tollway.** In this instance, Mr. 
Tieken clearly used his official position to advance his personal 
interests. 

Mr. Tieken also ‘“‘sat on’’ information about Federal law violations 
connected with Illinois roadbuilding.” Regardless of the strength or 
weakness of this information, in view of Mr. Tieken’s personal inter- 
est, someone else should have determined whether or not to proceed. 
Mr. T ieken should have recognized the impropriety of his decision to 


“sit on’’ official information in the circumstances of his personal 
interest. 


33 Hearings, p. 545. 

4 Id., at 434. 

35 See, for example, Federal Conflict of Interest Legislation, staff report, Subcommittee No. 5, House 
Committee on Judiciary, 85th Cong., 2d sess. passim, especially pp. 1-19. 

% Attorney General’s Order No. 145-57, March 27, 1957. 

3’ Hearings, p. 596. 

% Hearings, pp. 417-418; supra, p. 27-28. 

3° Hearings, p. 69; supra, p. 3-4, 28. 

# Hearings, p. 91; supra, p. 20-21. 
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Mr. Tieken admits personally authorizing issuance of four subpenas 
for State officials on January 23, 1958, notwithstanding the pendency 
of personal cases with which those State officials were connected." 
Mr. Tieken was asked why he did not disqualify himself from this 
roadbuilding investigation while his personal lawsuits were pending 
and delegate that task to someone else in his office. He testified in 
reply that he could not have done this because he had _ personally 
haniled all other road cases in the office and “it seemed foolish to 
try to turn it over to somebody else.” ” 

Yet it is significant that, in the course of other testimony, Mr. 
Tieken revealed that an assistant United States attor ney in his offic e 
named Muller had aided him in 1956 on matters relating to the saime 
FBI report that supposedly prompted this roadbuilding investiga- 
tion. He also revealed in his testimony that, in Dec ember of 1957, 
he turned over to an assistant United States attorney in his office 
named Waters one aspect of the roadbuilding investigation concerning 
the same contractor he was allegedly investigating in January when he 
issued the four subpenas.*t Thus, in cases not involving the State 
officials directly concerned with his own lawsuits, Mr. Tieken did 
delegate responsibility to others, even in roadbuilding cases, but when 
Mr. Tieken found it advisable to subpena those men controlling his 
own negotiations, he not only insisted on handling the case himself, 
but failed to tell anyone what he was doing. 

The Congress has authorized the employment of 31 assistant United 
States attorneys in Mr. Tieken’s office. There is no excuse for Mr. 
Tieken’s failure to disqualify himself on these occasions and use the 
assistants provided him. 


CONCLUSIONS AND RECOMMENDATIONS 


After thorough consideration of this entire record, the subcommittee 
concludes: 

1. Mr. Tieken abused the powers of his office and the process of a 
United States grand jury in authorizing on January 23, 1958, the 
issuance of four subpenas on Illinois State officials without any Official 
justification; the purpose of these subpenas was apparently to coerce 
and intimidate these State officials when they were unwilling to settle 
Mr. Tieken’s land-condemnation cases on terms acceptable to him. 

2. Mr. Tieken permitted himself to be placed in a position where 
his personal interests conflicted with and interfered with his official 
duties and responsibilities; Mr. Tieken’s conflict of interest not only 
detrimentally affected the speedy and impartial administration of 
justice in his district, but brought the position of United States 
attorney into public disrepute in the northern district of Illinois. 

Mr. Tieken has consistently hampered Department of Justice 
investigations and prosecutions and has, also, seriously prejudiced 
the rights of United States citizens by discussing for newspaper 
publication matters then under investigation. 

4. Mr. Tieken has on numerous occasions flouted Department of 
Justice instructions on established policies, arrogating to himself 
decisions which, for the efficient and uniform administration of justice 

41 Hearings, pp. 13, 418-419. 
42 Hearings, pp. 91, 421. 


43 1d., at 114. 
“4 Td., at 88. 
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throughout the United States, are reserved to the Attorney General. 

Accordingly, it is the sense of the subcommittee that Mr. Tieken 
should be removed from office forthwith by order of the President, 
under the authority granted under section 504 (b) of title 28 of the 
United States Code. The subcommittee also recommends that 
the Attorney General consider the applicability to these facts of 
sections 202, 281,*° 371,” and 872 * of title 18, United States Code. 

The subcommittee believes comments are appropriate on the man- 
ner in which the present Attorney General has handled this case. He 
was Deputy Attorney General with supervision over United States 
attorneys during most of Mr. Tieken’s tenure. The Department of 
Justice learned of the matters discussed in this report at about the 
same time as the subcommittee. The Department not only conducted 
its own investigation of these facts, but also had the benefit of the sub- 
committee’s investigation, since a summary of the subcommittee’s 
findings was given to the Attorney General on April 21, 1958. Never- 
theless, the Attorney General has neglected to take necessary action 
against Mr. Tieken. He has not criticized Mr. Tieken’s actions, nor 
has he reprimanded him. Even after the hearings before the sub- 
committee were closed and it had become obvious that Mr. Tieken 
had no new and satisfactory explanation for his conduct, no action 
was taken by the Attorney General. In view of this record, the sub- 
committee deeply regrets that the Attorney General has failed to take 
action in the face of misconduct that subverts the orderly operations of 
the Department of Justice and strikes at the roots of impartial law 
enforcement. 

A United States attorney who abuses the power of his office and 
uses his position for personal purposes undermines the confidence of 
the pe ople in the fair and impartial administration of law. The De- 
partment’s failure to act in this case may well result in the loss of 
confidence by the people of northern Illinois and, ultimately, by the 


American people in the fair and impartial administration of justice in 
the Federal system. 


4518 U. 8. C. 202 provides, in pertinent part: ‘‘Whoever, being an officer * * * of the United States, in 
any official capacity, under or by virtue of the authority of any department or agency thereof, * * * asks, 
accepts, or receives any money, or any check, order, contract, promise, undertaking, obligation, gratuity, 
or security for the payment of money, or for the delivery or conveyance of anything of value, with intent 
to have his decision or action on any question, matter, cause, or proceeding which may at any time be 
pending, or which may by law be brought before him in his official capacity, or in his place of trust or profit, 
influenced thereby, shall be fined not more than three times the amount of such money or value of such 
thing or impr isoned not more than three years, or both; and shall forfeit his office or place and be disqualified 
from holding ay office of honor, trust, or profit under the United States.’’ 

#18 U 281 provides, in pertinent part: ‘‘Whoever, being * * * officer or employee of the United 
States * * * directly or indirectly receives or agrees to receive, any compensation for any services rendered 
or to be rendered, either by himself or another, in relation to any proceeding, * * * charge, accusation, 
arrest, or other matter in which the United States is a party or directly or indirectly interested, before any 
department, agency, court-martial, officer, or any civil, military, or naval commission, shall be fined not 
more than $10,000 or imprisoned not more than two years, or both; and shall be incapable of holding any 
office of honor, trust, or profit under the United States.”’ 

4718 U. 8. C. 371 provides, in pertinent part: “If two or more persons conspire either to commit any 
offense against the United States, or to defraud the United States, or any agency thereof in any manner or 
for any purpose, and one or more of such persons do any act to effect the object of the conspiracy, each shall 
be fined not more than $10,000 or imprisoned not more than five years, or both.’’ In this connection, 
cf. Con nelly v. United States, 249 F. 2d 576 (8th Cir., 1957); certiorari denied, 356 U. S. 921 (1958). 

4818 U.S. C. 872 provides, in pertinent part: “Whoever, being an officer, * * * of the United States * * * 
under pale or pretense of office or employment commits or attempts an act of extortion, shall be fined not 
more than $5,000 or imprisoned not more than three years, or both; * * *. 











MINORITY VIEWS 


The majority report raises grave questions concerning the sub- 
committee’s proceedings in this matter. These questions transcend 
in importance the facts of the case at hand. We regard the majority’s 
conclusions and recommendations as completely outside of the sub- 
committee’s jurisdiction and wholly improper. We are compelled to 
express our repugnance at ruining a man’s good name and future 
career by a legislative trial devoid of any legitimate legislative purpose. 

The majority report violates at least four constitutional limitations 
on the jurisdiction on this subcommittee: (A) As an attempt to 
inflict punishment on a public officer without the safeguards of a 
judicial trial, it violates article I, section 3, clause 9 of the Constitution 
which prohibits bills of attainder; (2) as an attempt to pass on the 
qualifications of a prospective nominee for the Federal judiciary, it 
violates article II, section 2, clause 2 of the Constitution which 
bestows this authority exclusively upon the Senate; (3) as an attempt 
to indict for alleged criminal conduct, it violates amendment V of the 
Constitution which vests the power to indict in grand juries; and’ (4) 
as an attempt to compel the removal of a United States attorney by 
the President, it violates article I], section 3, clause 1 of the Constitu- 
tion which enjoins upon the Chief Executive the sole duty to execute 
the laws. The result of the majority’s unconstitutional action is to 
cause irreparable harm to Robert Tieken without any semblance of 
a legislative or legal justification. 

We did not challenge the investigation of the charges in this case on 
the premise that they might lead to the filing of articles of impeach- 
ment. No other tenable legislative basis for this inquiry existed. 
Now, however, all are in agreement that the record does not justify 
impeachment action. Under these circumstances, what basis is there 
for four Members of Congress, the total number in the majority, to 
use the forum of a congressional committee for public censure of Mr. 
Tieken? We regard this as an abuse of the subcommittee’s power 
and reject any suggestion that the four Members in the majority can 
speak for the entire Congress upon such a matter. 

Upon agreement that impeachment was not warranted, the sub- 
committee was dutybound to avoid any action which had the ear- 
marks of a legislative trial. Citizens are entitled to the protection of 
due process of law before they are punished for wrongdoing whether 
or not they hold public office. In the past, some of the majority have 
reiterated this principle almost as if it were a slogan, without regard 
to its aptness in the particular situation. Today it is given scant 
attention as the majority completes its triumphal inquisition into the 
conduct in office of Robert Tieken. We declare our opposition to this 
assumption by the majority of the power to charge, try, and condemn. 

It is true that in a technical sense the majority has not punished 
Tieken for any alleged wrongdoing it has found. Tieken will not go 
to jail or be fined as a result of its judgment. But this must be small 
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comfort to him. Can it be doubted that a report such as that rendered 
by the majority may destroy Tieken’s professional standing and 
reputation in the community? In our view this is scarcely different 
in nature from more formal kinds of reprobation. In the public mind 
the name of Tieken will be forever blemished, and it is doubtful that 
Tieken will be able to continue to carry on his duties as United 
States attorney under this cloud. 

Congress has and must exercise wide powers of inquiry, but these 
owers are limited by the necessity that they be exercised for a proper 
soc wey purpose. Moreover, every Member of the Congress is 
entitled to have and express his personal views as to the subject 
matter of this inquiry. He may submit whatever information he 
has to a grand jury if he believes that criminal conduct is involved, 
or to the President if he believes that there has been a dereliction of 
duty, or to the Senate if he believes a nominee is unfit for the judiciary. 
But it is wrong to use this committee as a forum for personal spleen. 

We are deeply concerned about the effect of the majority’s unre- 
served criticism of the United States attorney on law enforcement in 
the Chicago area. Mr. James C. Leaton, a well-known Chicago 
attorney of long experience and a former president of the Chicago 
Crime Commission, testified that in the 38 years he had been practic- 
ing, “no United States attorney has done more than Mr. Tieken, by 
his vigorous and impartial enforcement of the laws of Congress, to 
bring to our great metropolitan area respect for Federal justice.” 
Similiar viewpoints have been expressed by several Chicago news- 
papers. The Attorney General has commended Tieken for his 
“outstanding accomplishments”’ and for his “integrity and high devo- 
tion to duty.”’ ‘These estimates of Tieken’s overall record, although 
unchallenged, are completely ignored in the majority report. 

The majority report will undermine the zealous and determined 
effort of Tieken and his aids to restore and maintain law and order in 
Chicago. This will be regretted by the good citizens of Chicago who 
have admired their crusading Federal prosecutor. At the same time, 
it will give much satisfaction to the many criminals successfully pros- 
ecuted during Tieken’s term of office. The majority report will 
raise particular obstacles to further prosecution of the three specific 
investigations involved in the charges against Tieken; namely, the 
investigation of the Illinois roadbuilding situation, the investigation 
of the Cook County Tax Assessor’s Office, and the investigation of 
mail fraud in ambulance-chasing cases. No member of this sub- 
committee has sufficient information to judge whether these investi- 
gations were or are warranted. We do not have access to any FBI 
reports or other information available to a United States attorney or 
his expertise in evaluating such evidence. At the very least this 
required that the subcommittee avoid any suggestion of interference 
in the United States attorney’s investigations of criminality in 
Chicago. 

Crusading district attorneys always make more than their fair 
share of enemies and Tieken’s experience is no exception. He appears 
to have particularly offended a large number of Chicago lawyers by 
tactics he has employed in several investigations of fraud and cor- 
ruption. The complaint regarding these tactics which initiated this 
hearing actually comes from one such lawyer, Stephen A. Mitchell, 
former chairman of the Democratic National Committee. 
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Mitchell made similar complaints to the Chicago Bar Association, 
and both that bar association and Chief Judge Sullivan of the District 
Court in Chicago have considered the matter. It is apparent from 
a review of the record in those proceedings that Tieken did not act 
with any wrongful intent in disclosing the names of witnesses before 
and the subject matter of pending or proposed grand jury investiga- 
tions. At most there was a good-faith disagreement between Tieken, 
the bar association, and the chief judge regarding the extent of a 
United States attorney’s obligation to keep the sabia informed about 
the operations of his office. Tieken obviously felt obliged to provide 
as much information on such matters as he could without violating the 
secrecy of grand jury proceedings or the rights of prospective defend- 
ants. We are not at all sure that he was in error in this view. 

In any event the question has been resolved by the chief judge 
and the bar association to their satisfaction. There is no indication 
that Tieken has in any way failed to comply with what is now mutually 
understood to be the required practice. There is not the slightest 
suggestion in either the opinion of the chief judge or the report of the 
bar association that any further disciplinary action against Tieken is 
warranted. This need not conclude the matter as far as the Attorney 
General, Tieken’s superior, is concerned. But it makes the interven- 
tion of this subcommittee into the affair entirely gratuitous and 
unnecessary. 

This situation suggests that the subcommittee’s intervention may 
have been politically inspired. Stephen Mitchell is an able lawyer. 
He must have known that the pendency of Tieken’s nomination for 
the Federal bench—the only ground remotely suggested in his charges 
as a basis for action by this committee—was a matter entirely outside 
the committee’s jurisdiction. It is therefore difficult to avoid the 
conclusion that Mitcheil was relying more on his political instinct 
than on his legal training in urging this subcommittee’s inquiry. 

The hearings and the majority report give further evidence of politi- 
cal motivation. There is, for example, the chairman’s refusal to make 
a part of the record or even to show any of the minority members of 
the subeommittee the “complaints” concerning Tieken which the 
chairman said he received from Mitchell and “others.” It was not 
until after Mitchell released his letter to the press that the chairman 
agreed to make it a part of the record. The source and content of 
the other ‘‘complaints” are unknown to this day. 

The withholding of this information is unprecedented and unjusti- 
fied. If partisanship were not involved, there would be no inclination 
to keep such matters from all the members of the subcommittee. 
Moreover, the chairman’s ruling violated a fundamental concept of 
due proeess. As was said in objection at the hearing: “If a person 
is accused of wrongdoing, he ought to have the opportunity to know 
who his accuser is, what he says, and meet him face to face.” This 
opportunity was denied Tieken. The majority have attempted to 
sound like judges in condemning Tieken, but they have refused to 
act like judges 1 in trying him. 

Tieken’s overall record must be considered in evaluating the other 
charges against him. In light of his record and all the circumstances 
disclosed during the hearing, we do not believe that any court would 
convict Tieken of conscious wrongdoing in his handling of the in- 
vestigation of Illinois roadbuilding. Indeed this must also be the con- 








50 CONDUCT IN OFFICE OF ROBERT TIEKEN 


clusion of the majority since otherwise their refusal to recommend 
impeachment would be inexcusable. 

It is our conclusion that Tieken’s most serious mistake in his han- 
dling of the road matter was in disregarding the possible implications 
of his actions. Public officials cannot be oblivious to the impression 
their actions have upon the public. Even if he knows in his heart 
that he has done no wrong, a public official must take account of the 
interpretation which will be placed upon his conduct by the general 
public. In this regard, it is particularly important that a United 
States attorney avoid any cloud on the integrity of his motivations. 
It is obvious in retrospect that Tieken would have been well advised 
to avoid involvement in the investigation of the Illinois road program 
until complete disposition of his private land condemnation case. 
Whether he should be disciplined for this action, however, is a matter 
for the Attorney General, not this subcommittee. 

This is far different from the majority’s conclusion that Tieken 
initiated the grand jury investigation of the roadbuilding program 
“without any official justification.” We have already stated our 
view that no member of the subcommittee is in a position to determine 
whether a proper basis existed for suspecting a violation of Federal 
law. That observation is particularly pertinent to the roadbuilding 
inquiry since it was established at the hearing that Tieken received 
FBI reports and reviewed other grand jury records dealing with IIli- 
nois roadbuilding prior to acting. None of this material was available 
to the subcommittee. Moreover, the chairman of the Illinois Toll 
Road Commission has publicly stated on several occasions that he 
thought there was a possibility of collusion among bidders in Cook 
County. On this record, the Attorney General and the United States 
attorney must make the decision as to whether to proceed with an 
investigation. We hope that their judgment in this regard will not 
be hampered by the unsolicited advice of the four-member majority 
of the subcommittee. 

In conclusion, it appears to us that the majority report in this 
matter transgresses constitutional limitations, interferes with law 
enforcement in the Chicago area, violates the legal rights of Robert 
Tieken, and establishes a wholly obnoxious precedent for legislative 
trials. We believe that if the majority were truly concerned about 
the conflict-of-interest problems alluded to in its report, it would have 
long ago scheduled hearings on any one or more of the numerous 
conflict-of-interest bills which are now before the committee, some of 
which have been pending since the beginning of the session. On the 
whole record, we are convinced that this trial and public censure of 
Robert Tieken has been motivated by partisan political considerations 
and is without any legislative or legal justification. 

Kennetu B. Keatina,. 
Wiuiiam M. McCut.ocn. 
Wiuiiam E. MILuier. 





